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[Received December 14, 1955] 

Law Offices 

ROBERTS & McINNIS | 

Continental Building 
Washington 5, D. C. 

i 

i 

December 12, 1955 

I 


Federal Communications Commission 
Washington 25, D. C. 


Gentlemen: 

Re: WHEC, Inc., et alj v. 

Federal Broadcasting System, Inc.; 
United States Supreme Court, No. 482 

The Supreme Court of the United States this day denied the petition 

of WHEC, Inc. and Veterans Broadcasting Company, Ii^c. for a writ of 

certiorari in the above entitled matter. Accordingly, the judgment of the 

United States Court of Appeals for the District of Columbia Circuit re- 

I 

mains in effect; we are informed that the Court of Appeals will issue its 

i 

mandate to the Commission as soon as official notice hb.s been received 
from the Supreme Court. 

It is hereby requested that the Commission take immediate steps 
to effectuate the decision of the Court of Appeals pursuant to its order 
and the pertinent provisions of Section 309(c) of the Communications 
Act of 1934, as amended. In particular, it is requested that the Com¬ 
mission immediately nullify and postpone the effective date of the con¬ 
struction permits and all other authorizations previously issued to tele¬ 
vision broadcast stations WHEC-TV and WVET-TV. j 

Very truly yburs, 

ROBERTS & McINNIS 

I 

By: /s/ Julian P. Freret 
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[Received FCC, 

2 December 14,1955] office of the clerk 

SUPREME COURT OF THE UNITED STATES 
Washington 25, D.C. 

December 12, 1955 

' RE: WHEC, INC., ET AL. V. 

FEDERAL BROADCASTING 
SYSTEM 

No. 482, October Term 1955: 

Dear Sir: 

The Court today denied the petition for writ of certiorari in the 
above-entitled case. 

Yours truly, 

HAROLD B. WILLEY, Clerk 

By /s/ E. P. Cullinan, 
Assistant 

EPC:tw 

William A. Roberts, Esquire, 

Washington, D.C. 

A TRUE COPY: 

/s/ Julian P. Freret 


3 [Received December 22, 1955] 

UNITED STATES COURT OF APPEALS 
Washington 1, D.C. 

December 21, 1955 

No. 12252 - Federal Broadcasting System, Inc. v. F. C. C. 

Secretary, 

Federal Communications Commission, 

Washington 25, D. C. 

Dear Sir: 

I enclose certified copies of the opinion and judgment of this Court 
in the above-entitled case. 


Please acknowledge receipt. 


Very truly 1 yours, 

i 

/s/Joseph W. Stewart 
Cleitk 

i 

i 

December 27, 1955 
3100 

j 

Julian P. Freret, Esq. 

i 

Roberts & Mclnnis 

I 

Fourteenth at K., N.W. 

I 

Washington 5, D. C. 

Re: WHEC, INC., et al . v. Federal Broadcasting 
System, Inc.: United States Supreme Court, 

No. 482 

Dear Mr. Freret: 

We are in receipt of your letter of December 12, 1955, in which 
you state that the Supreme Court of the United States denied the petition 
of WHEC, Inc., and Veterans Broadcasting Co., Inc., for a writ of 
certiorari in the above-entitled matter. You request ^hat the Com- 

i 

mission take immediate steps to nullify and postpone tjhe effective date 

I 

of the construction permits, and all other authorizations previously 
issued to television broadcasting stations WHEC-TV ahd WVET-TV. 

i 

Please be advised that upon receipt of a mandate from the United 
States Court of Appeals for the District of Columbia Circuit, the 
Federal Communications Commission will promptly take appropraite 
action. | 

Very truly yours, i 


i 


Wm. P. Massing 
Acting Secretary 
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5 [Received January 19, 1956] 

ROBERTS & MCINNIS 
Washington 5, D.C. 

January 13, 1956 


Mr. George C. McConnaughey, Chairman 
Federal Communications Commission 
Washington 25, D. C. 

Dear Mr. Chairman: 

Your attention is respectfully directed to the fact that the Com¬ 
mission has failed to carry out the mandate of the United States Court 
of Appeals for the District of Columbia Circuit, in the matter of Federal 
Broadcasting System, Inc. vs. Federal Communications Commission, 
No. 12252 in the United States Court of Appeals, though the mandate 
was transmitted to your Commission on December 21, 1955 by the Clerk 
of the Court and received and stamped in by the Commission on 
December 22. 

On December 12, 1955, the day that the United States Supreme 
Court denied the petition for a writ of certiorari filed by the inter- 
venors in the court proceeding, a letter was addressed to the Com¬ 
mission which called attention to the denial of the petition by the 
Supreme Court and requested that steps be taken immediately to ef¬ 
fectuate the decision of the Court of Appeals pursuant to the order o# 
that court and the pertinent provisions of Section 309(c) of the Com¬ 
munications Act of 1934, as amended. In a reply signed by the Acting 
Secretary of the Commission on December 27, five days after receipt 
of the mandate from the Court of Appeals, we were informed that "upon 
receipt of a mandate from the United States Court of Appeals for the 
District of Columbia Circuit, the Federal Communications Commission 
will promptly take appropriate action. " It was brought to the attention 
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of a member of the Commissions legal staff two days ago that the 

mandate of the Court had been transmitted to the Commission on Dec- 

I 

ember 21st and the request was made that appropriate action in ac¬ 
cordance with the law be taken promptly. As of todsgj, we have not 
been informed that the Commission has taken any action whatsoever. 

In view of the fact that there has been a period of three weeks, 
during which at least two regular meetings of the Commission have been 
held, without action having been taken, it can hardly be said that the 
Commission has acted with reasonably promptness as expected of an 
administrative agency in these circumstances. 

I 

Accordingly, it is respectfully requested that you, as Chairman 
of the Commission, take appropriate steps toward immediate effectua¬ 
tion of the mandate of the Court of Appeals in accord With existing 
statutes. 

Very truly yfours, 

FEDERAL BROADCASTING 
SYSTEAjI, INC. 

By: /s/ E. D. Johnston 

EDJ/npt ItS Attorne y 


[Stamped January 17, 19561 
E. D. Johnston, Esq. j 

i 

Roberts & Mclnnis 

I 

Continental Building 
Washington 5, D. C. 

I 

Dear Mr. Johnston: 

i 

I have your letter of January 13, 1956, relating to the litigation 

I 

in Federal Broadcasting System, Inc. v. Federal Communications Com¬ 
mission. I am advised by the staff that they are in prbcess of pre- 
paring the matter for presentation to the Commission at an early date. 

i 

You may be assured that in its consideration of the approprtte further 
steps to be taken in this proceeding the Commission wRl take into full 
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account the fact that the mandate of the Court of Appeals was sent to 
us on December 21, 1955 and received at the Commission on December 
22, 1955. 

Very truly yours, 

George C. McConnaughey 
Chairman 


[Received FCC, January 18, 1956] 

TELEGRAM 

Washington D. C. Jan 18 240PME 

Miss Mary Jane Morris, Secretary 
Federal Communications Commission 

Reference made to United States Court of Appeals for District of 
Columbia Circuit Docket No. 12,252, Federal Broadcasting System v. 
Federal Communications Commission; Motion for order to show cause 
filed by Federal January 16, 1956; and copies of correspondence dated 
December 12, 1955, and January 13, 1956, attached thereto. Receipt 
of service of above document on January 17, 1956, was first knowledge 
intervenors had of correspondence by Federal with Commission urging 
specific course of action in such litigation. 

Such correspondence should have been served on intervenors inas¬ 
much as we are parties of record. Imperative Commission not take 
action urged by Federal until opportunity given for intervenors to present 
oral argument on serious question as to whether Section 309(C) prior to 
amendment, currently awaiting presidential signature, requires that 
service of intervenors’ stations be suspended pending hearing on Federal 
Protest. It is requested that Commission hear oral argument on this 
serious question and no order interrupting service be entered prior to 
hearing such argument. Discontinuance of the second television service 
to approximately one million persons is a matter of great public concern. 
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Legal effect of HR5614 should also be considered in suj:h oral argument 
as to its impact on the pending litigation. Copies of tfris wire being sent 

I 

to all commissioners, general counsel, and William Al Roberts, counsel 
for Federal Dow Lohnes and Albertson Spearman and Roberson attorneys 
for intervenors. 

9 Joseph W. Stewart, Esq. January 20, 1956 

Clerk 

United States Court of Appeals 
United States Court House 
1st and Constitution Ave., N. W. 

Washington 1, D. C. j 

Dear Mr. Stewart: 

Receipt is hereby acknowledged of the certified copy of the Opinion 
and Judgment of the Court in the matter of Federal Broadcasting System . 
Inc, v. Federal Communications Commission, No. 12^252. 

Very truly yours, j 

Richard A. Solomoji 
Assistant General Counsel 

_ ! 

[Received Jan. 30, 1956, FCC MaU & Files] | 

10 Petition of Veterans Broadcasting Company, Inc^, For 

Affirmative Findings That The Grant Remain In £ffect And To 
Authorize Petitioner To Utilize The Facilities And Authorization 
In Question Pending The Commission’s Dec is ion| After Hearing 
On The Protest Filed By Federal Broadcasting System, Inc. 

Under Section 309 (c). 

— S 

! 

Now comes VETERANS BROADCASTING COMPANY, INC., per¬ 
mittee of station WVET-TV at Rochester, New York, by its attorneys, 
and petitions the Commission for an order making affirmative findings 
therein, pursuant to Public Law 391, approved January 20, 1956, amend¬ 
ing Section 309(c) of the Communications Act of 1934, as amended, that 
the public interest requires that the protested grant to WVET-TV remain 
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in effect and that the applicant-permittee be authorized to utilize the fa¬ 
cilities and authorization in question under the protest, pending the Com¬ 
mission’s decision after hearing on the said protest filed by Federal 
Broadcasting System, Inc. under Section 309 (c), and in support of its 
petition alleges: 

1. Veterans Broadcasting Company, Inc. began operation on No¬ 
vember 1, 1953 of WVET-TV at Rochester, New York, and shares time 
with WHEC-TV, and has continuously operated on Channel No. 10. Both 
stations are CBS and ABC affiliates. 

2. The United States Court of Appeals for the District of Columbia 
Circuit on July 28, 1955 reversed the Order of the Commission denying 
the protest filed by Federal Broadcasting System, Inc. under Section 
309(c) and required that the protest of Federal be designated for hearing 
on appropriate issues to be made by further order of the Commission. 

Such designation has not yet been made. 

3. Prior to January 20, 1956, under Section 309(c), the Commission 
was apparently without discretion, irrespective of the public interest, 

to authorize WVET-TV to continue operation pending a hearing and decision 
by the Commission on the Federal protest. 

4. Public Law 391 (H.R. 5614) approved on January 20, 1956 amends 
Section 309(c) by authorizing the Commission in its discretion to permit 
WVET-TV to remain on the air and utilize the facilities and authorization 
under protest, provided the Commission affirmatively finds for reasons 
set forth in its decision that the public interest requires that the grant 

to WVET-TV remain in effect, in which event the Commission shall auth¬ 
orize WVET-TV to utilize its facilities and the authorization under pro¬ 
test pending the Commission’s decision on the Federal protest after hearing. 

5. Petitioner alleges that the continued operation of WVET-TV un¬ 
til the Commission’s decision after hearing on the protest is in the public 
interest by reason of the facts known to the Commission from its files, 
and by the additional facts shown in the attached affidavit of Ervin F. Lyke, 
President of Veterans Broadcasting Company, Inc. and General Manager 
of Station WVET-TV, and specifically made a part of this petition. 
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WHEREFORE, THE PREMISES CONSIDERED, Petitioner prays that 
the Commission affirmatively find, for reasons set fo^th in its decision, 
that the public interest requires that the grant to WVET-TV remain in 
effect, and that the Commission authorize Veterans Broadcasting Com¬ 
pany, Inc. (WVET-TV) to utilize the facilities, and authorization under 
protest, pending the Commission’s decision on the Federal protest after 
hearing. 

i 

Respectfully submitted 

I 

Of Counsel: Frank Roberson 

Spearman and Roberson Frank U. Fletcher 

Washington 4Attorneys for Petitioner 

January 30, 1956. 

(CERTIFICATE OF SERVICE) 

i 

I 

I 

— 

13 [Received Jan. 30, 1956, FCC Mail & Files] 

WVET - TV ! 

"Serving the Public" Channel 10 Rochester, N. V. 

14 AFFIDAVIT j 

Ervin F. Lyke, President and General Manager of Television Sta¬ 
tion WVET-TV - Veterans Broadcasting Company, Ind. - located in 
Rochester, New York, being duly sworn upon oath, dejposes and says 
that the attached material, prepared under his direction and supervision, 
is true and correct to the best of his knowledge, information and belief. 

/s/ Ervin F. Lyke 

President and General Manager 

Veterans Broadcasting Company, Inc. 

| 

Sworn and subscribed to before me, a Notary Public 6f Monroe County, 
New York, this 27th day of January, 1956. 

/s/ Marion Repenter 
NOTARY PUBLIC 

My commission expires March 30, 1957. 
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15 1. AREA SERVED -- WVET-TV, owned and operated by Veterans 
Broadcasting Co., Inc. in Rochester, New York, operates share-time 
on Channel 10. Within the coverage area of WVET-TV reside approxi¬ 
mately 1,000,000 people. Of this total population receiving service from 
WVET-TV, approximately 700,000 receive no other television service 
providing the network programs of the Columbia Broadcasting System and 
the American Broadcasting Company. There is only one other television 
service to the Rochester area, WHAM-TV, providing NBC-TV programs. 

The station has been providing about sixty hours per week of tele¬ 
vision programming since November 1, 1953. In conjunction with 
WHEC-TV, also located in Rochester and sharing time on Channel 10, 
there is a total of about one hundred and twenty hours of television pro¬ 
gram service provided to the people of this area by Channel 10. 

WVET-TV employs approximately forty people who would become un¬ 
employed if the station were required to cease operations during the pro¬ 
test hearing. The attorneys for WVET-TV and WHEC-TV estimate that 
if the Federal Communications Commission should enter an order to take 
the stations off the air, a conservative estimate would be ten months 
before the stations could resume operations, following a final decision 
by the Commission. 

16 2. GENERAL PROGRAMMING POLICY — Station WVET-TV has 
provided, and is providing, many hours of outstanding program service 
each week. Some of the outstanding network programs which would be 
lost to the hundreds of thousands of people who depend upon WVET-TV 
for CBS and ABC programming are: the ’’Mickey Mouse Club 1 ’, ’’Cap¬ 
tain Kangaroo”, ’’The Lone Ranger”, Arthjur Godfrey shows, the ’Wed¬ 
nesday Night Fights”, ’’Faith for Today”, ’’Let’s Take a Trip”, ”1 Love 
Lucy”, and ’’Person to Person”. Special event programming, such as 
talks by President Eisenhower and other members of the legislative and 
executive branches of the government; national news reports; and cover¬ 
age of the political campaigns and conventions would be considerably re¬ 
stricted should one of the two channels in Rochester be silent. 

Local programs which would be lost to the Rochester area television 
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audience, should the station be forced to go silent are: 

The 6:30 and 11:00 PM news shows which depict ihe news of 
Rochester and area on local news film. 

I 

The 6:40 and 11:10 PM weather shows, which provide extensive 
weather reports. 

The "Princess and the Puppets", the only local program providing 
an opportunity for talented youngsters of the Rochester area to be seen 
on television. 

The "Pat Torpey Show", the only local television show using paid 
professional musicians. 

"View Points", a discussion program providing an opportunity for 
expression of both sides of local controversial issues, j 

'Women’s World", a local live service program^ designed to pro- 
vide an opportunity for local service agencies to reachjthe Rochester 
area housewife. 

"March of Truth", a local live religious program, designed to 
bring a Sunday morning religious service to those unable to attend their 
own church. 

17 3. PUBLIC SERVICE ANNOUNCEMENTS — During the period 
July thru December, 1955, Station WVET-TV broadcast public service 
announcements totalling 2275 for the public service agencies listed on the 
following page. 

| 

During the current month, approximately 400 announcements are 
scheduled to be broadcast on behalf of some of these agencies. 

18 PUBLIC SERVICE ANNOUNCEMENTS 

July thru December, 1955 
WVET-TV 


8:00 a.m.- 6:00 p.m. All 


On Behalf of: 

6:00 p. m. 

11:00 p 

>. m. Other 

Total 

American Cancer Society 

18 

8 

8 

! 

34 

American Council to Improve 
Our Neighborhoods 

20 

3 

1 

23 

Better Schools Campaign 

19 

12 

13 

i 

44 

Boy Scouts of America 

24 

6 


30 
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On Behalf of: 


8:00 a.m.- 6:00 p.m.- All 

6:00 p.m. 11:00 p.m. Other Total 


Crusade For Freedom 

Federal Civil Defense A dm. 

Fire Prevention (Adv. Council) 

Ground Observer Corps 

U. S. Forest Service 

(Dept, of Agriculture) 

U. S. Coast Guard 

American Automobile Assoc. 

Lions Club 

American Red Cross 

Christmas Bureau of Rochester 

Muscular Dystrophy Assoc. 

Post Office Dept. 

U. S. Treasury Dept. 

Firemen’s Benefit Ball 

United Nations 

Olympic Fund Appeal 

U. S. Army 

U. S. Air Force 

U. S. Army Reserve 

U. S. Marine Corps 

Veterans Administration 

National Guard 

Marine Corps Reserve 

Anti Car Theft Campaign 

YMCA 

Anti-Defamation League 

American Bible Society 

Health Assoc, of Rochester 
(Christmas Seals) 

Religion in American Life 
(Advertising Council) 


27 


14 

41 

9 

1 

2 

12 

58 

2 

8 

68 

43 

4 

7 

54 

15 

1 

1 

17 

15 

1 

3 

19 

46 


17 

63 

5 



5 

142 

73 

37 

252 

21 

5 

2 

28 

18 



18 

28 

5 

3 

36 

158 

112 

34 

304 

12 

8 

1 

21 

16 

3 


19 

5 



5 

9 

17 

7 

33 

16 

5 

10 

31 

6 

7 

4 

17 

14 

3 

19 

36 

24 

4 

17 

45 

10 

2 

4 

16 

1 

1 


2 

8 

3 

8 

19 

6 

3 


9 

7 

1 


8 

18 



18 

44 

12 

5 

61 

25 

5 


30 
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On Behalf of: 

8:00 a. m.- 
6:00 p.m. 

6:00 p. m.- 
11:00 p. m. 

All 

Other 

Total 

Federation of Churches 

11 

i 

ii 

i 


12 

National Blood Program 

42 


7 

56 

Social Security Administration 

49 

l 

1 

27 

77 

Rotary Sunshine Camp 

9 

2 

1 

12 

u.s.o. 

46 

9 

8 

63 

C. A.R.E. 

74 

C* 

CO 

26 

132 

Student Nurse Recruitment 

50 

1 

e 

10 

66 

National Safety Council 

212 

29 

19 

260 

N. Y. State Dept, of Commerce 

121 

25 

28 

174 

All Faiths Appeal 

3 

i 

j 

419 

2 

5 

Total Public Service Announcements 1504 

352 

2275 


19 4. PUBLIC SERVICE PROGRAMS — During the period July through 

December, 1955, more than one hundred hours of public service, educa¬ 
tional, or religious programming were telecast. These programs, both 
live and film, were either produced by, or on behalf qf, one or more of 
the following agencies: 

National Council of Catholic Men j 

American Baptist Convention 

National Council of Churches of Christ 

7th Day Adventists Council 

Council of American Hebrew Congregations 

Chamber of Commerce 

United Jewish Appeal 

Cornell University 

Family Service of Rochester 

Genesee Settlement (Community Chest) 

i 

American Council to Improve our Neighborhoods 

i 

American Heart Association 

National Association for Retarded Children 

I 

Savings Bonds Association 
Rochester Nursery for the Blind 


i 
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U. S. Forest Service 

New York State Civil Defense 

Conservation Commission 

National Safety Council 

Rochester Health Forums 

Rochester Academy of Medicine 

Medical Society, County of Monroe 

New York State Department of Commerce 

Federal Civil Defense 

Veterans Administration 

Jewish Theological Seminary 

U. S. Department of Commerce 

National Foundation for Infantile Paralysis 

Department of Agriculture 

U. S. Department of Health, Education, and Welfare 
American Merchant Marine Institute 
National Foundation for Medical Education 
New York State Bar Association 
California Academy of Science 

5. SAMPLE WEEKS PROGRAM ANALYSIS — In order to provide 
information regarding the balanced programming of WVET-TV in the form 
most usually provided, the station has analyzed the program log for the 
period January 15, 1956 through January 21, 1956 in accordance with Sec¬ 
tion IV of FCC form 301. 

Listed below are the percentages of time which was devoted to each 
of the following types of programs: 

Entertainment 84.2% 

Religious 3.3% 

Agricultural (see paragraph 6) 

Educational 2.5% 

News 4.3% 

Discussion 0.4% 

Talks 5.3% 
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21 


i 


Listed below are the percentages of time which was devoted 

to each 

of the following classes of programs. 





8 a. m.- 
6 p. m. 

6 p.m 
11 p.m 

i 

i 

l.- AU 

l. Other 

Hours 

Total 

Network commercial (NC) 

57.7 

69.1 

1 

6.7 

54. 65 

Network sustaining (NS) 

15.6 


26.7 

12.5 

Recorded commercial (RC) 

9.9 

17.7 

56.6 

17.8 

Recorded sustaining (RS) 

11.2 

j 

- 

6.7 

Wire commercial (WC) 

- 


- 

- 

Wire sustaining (WC) 

- 



- 

Live commercial (LC) 

4.2 

8.8 

10.0 

6. 25 

Live sustaining (LS) 

1.4 

4.4 

” 

2.1 

Total commercial (1*3*5*7) 

71.8 

95.6 

73.3 

78.7 

Total sustaining (2*4*6*8) 

28.2 

4.4 

26.7 

21.3 

Complete Total 

100.0% 

100.0% 

100.0% 

100.0% 

Actual broadcast hours 
(per week) 

35.5 

17 

7.5 

60 

No. of spot announcements (SA) 
(per week) 

100 

86 

i 

33 

219 

No. of non-commercial spot 



i 

i 


announcements (NCSA) 

(per week) 

75 

13 

10 

98 

6. AGRICULTURAL PROGRAMMING - 

- Within 

the week selected 

i 


for program analysis, no agricultural programming v^as shown. However, 
included as a regular part of each of the eight weather shows telecast by 
WVET-TV each week is weather information of interest to the farm audi¬ 


ence. This includes frost warning bulletins, report oh draught conditions, 
and other pertinent seasonal information. 

Many programs of specific interest to the former and other rural 
television viewers have been, and are currently being^ telecast by the 
station. The programs listed on the following pages s^re some of those 

I 

programs which have been telecast at the request of the following groups, 
representing the farm and rural portion of the station service area: 
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(1) Mr. Kermit Kruse 
Work Unit Conservationist 

Wyoming County Soil Conservation District 
14 West Buffalo Street 
Warsaw, New York 

(2) Mr. Donald McArthur 
Work Unit Conservationist 

Genesee County Soil Conservation District 
420 East Main Street 
Batavia, New York 

(3) Mr. Emil J. Kahabka 
Work Unit Conservationist 
Soil Conservation Service 
Waterloo, New York 

(4) Mr. Merle C. Cunningham 
Wayne County 4-H Club Agent 
Alton, New York 

22 Agricultural Films Telecast By WVET-TV On Behalf 

_Of Agencies Previously Listed_ 


TITLE 

LENGTH 

Cow Business 

14:00 

Uncle Jim T s Dairy Farm 

9:16 

Farm Family American 

27:30 

Old MacDonald Had A Farm 

29:52 

Magic In Agriculture 

27:12 

Story Of Modern Roses 

26:53 

Your Garden Next Spring 

4:18 

Prepare For A Glorious Spring 

13:00 

Your Garden Next Spring 

4:18 

American Farmer 

28:41 

Farmer Of Tomorrow 

27:04 

Washington State Appleland 

27:05 

Climate And The Apple 

20:10 


17 


Potato News 

isloo 

Improving Dairy Cattle 

6:25 

1 

Fourth Dimension 

9:17 

The Farm Seed Story 

to 

H* 

- #-#- - 

to 

to 

Breeding Better Food Crops 

18: 

21 

Garden For Abundance 

14:01 

Where New Flowers Are Bred 

12; 57 

Growing A Flower Garden From Seed 

13:05 

Breeding Tomorrow’s Hylines 

12tl3 

Green Promise 

26 

:15 

The Cow and I (Roger Wade) 

28: 

43 

Milk For The City 

23 

:55 

Snow Ranger 

15:00 

The Shadow Of A Pioneer 

13 J 47 

National Farm Oddities 

00 

0 

—#-#.— 

rP 

rH 

Four-H Headlines 

27:35 

That Inspiring Task 

28i39 

The Fifth H 

281:23 

The Vo-Ag Teacher 

13:38 

The People Together 

26^56 

Soil Conservation District 

14:21 

j 

Something To Crow About 

14:25 

The County Agricultural Agent 

13:58 

Apples 

30^07 

Special Supplement 

1 

i 

! 


By Products 

9:30 

! 

Meat Buying Customs 

10:55 

A Nation’s Meat 

25:20 


7. CURRENT PROGRAM SCHEDULE—In the program schedule following 
this page, is listed the complete current programming for both WVET-TV 
and WHEC-TV, operating on Channel 10. This program schedule illus¬ 
trates the extent to which the stations have gone to provide service to the 
Rochester area from both the Columbia Broadcasting System and the 
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American Broadcasting Company television networks. 

In many instances, the revenue the stations could obtain for the 
time periods allotted to the networks would be much greater if the time 
were sold to local or national advertisers. It has been the station’s 
policy to provide the best program service available. This can, in many 
cases, be provided only by carrying the programs available from the 
networks. 

25 Channel 10, Rochester, New York (WVET-TV, WHEC-TV) 

SUNDAY, JANUARY 15, 1955 
(WVET-TV) 10:00 Lamp Unto My Feet 

10:30 Look Up and Live 

11:00 Faith For Today 

11:30 March of Truth 

12:00 Let’s Take a Trip 

12:30 Wild Bill Hickok 

1:00 Princess & the Puppets 

1:30 Feature Theatre 

2:00 Feature Theatre 

2:30 Feature Theatre 

3:00 Feature Theatre 

4:00 Dollar a Second 

4:30 Topper 

(WHEC-TV) 5:00 Omnibus 

6:30 You Are There 

7:00 Soldiers of Fortune 

7:30 Jack Benny 

8:00 Ed Sullivan Show 

9:00 G. E. Theatre 

9:30 Alfred Hitchcock Presents 

10:00 Appointment with Adventure 

10:30 Mr. District Attorney 

11:00 Sunday News Special 

11:15 Patti Page 
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11:30 Late Show 

1:00 Sign Off j 

26 Channel 10, Rochester, New York (WVET-TV, jWHEC-TV) 

MONDAY, JANUARY 16, 1955 
(WHEC-TV) 6:57 Sign On 

7:00 Morning Show 

8:00 Capt. Kangaroo 

9:00 The Ruggles ; 

9:30 The Visitor i 

10:00 Garry Moore 

10:30 Arthur Godfrey 

11:00 Arthur Godfrey 

11:30 Strike It Rich 

12:00 Valiant Lady 

12:15 Love of Life 

12:30 Search for Tomorrow 

12:45 Guiding Light 

1:00 Jack Paar 

1:30 Love Story 

2:00 Robert Q. Lewis 

2:30 House Party 

3:00 The Big Payoff 

3:30 Bob Crosby 

4:00 Brighter Day 

4:15 Secret Storm 

4:30 On Your A ccount 

5:00 Mickey Mouse Club 

(WVET-TV) 6:00 Ozzie & Harriet 

6:30 City Edition 

6:40 Weather with Bob Trebor 

6:45 Douglas Edwards 

7:00 Death Valley Days 

7:30 Robin Hood 
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20 

8:00 Burns & Allen 

8:30 Talent Scouts 

9:00 I Love Lucy 

9:30 December Bride 

10:00 Studio One 

11:00 News 

11:10 Weather 

11:15 Masquerade Party 

11:45 Late Show 

12:30 Sign Off 

Channel 10, Rochester, New York (WVET-TV, WHEC-TV) 
TUESDAY, JANUARY 17, 1955 


(WVET-TV) 


7:00 

8:00 

9:00 

10:00 

10:30 

11:00 

11:30 

12:00 

12:15 

12:30 

12:45 

1:00 

1:30 

2:00 

2:30 

3:00 

3:30 

4:00 

4:15 

4:30 

5:00 


Morning Show 
Capt. Kangaroo 
Coffee Cup Theatre 
Garry Moore 
Arthur Godfrey 
Arthur Godfrey 
Strike It Rich 
Valiant Lady 
Love of Life 
Search for Tomorrow 
Guiding Light 
Women’s World 
Love Story 
Robert Q. Lewis 
House Party 
The Big Payoff 
Bob Crosby 
Brighter Day 
Secret Storm 
On Your Account 
The Mickey Mouse Club 
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28 


(WHEC-TV) 


(WHEC-TV) 


6:00 

Lone Ranger 

6:30 

City Edition 

6:40 

Weather with Bob Trebor 

i 

6:45 

Douglas Edwards 

7:00 

Warner Bros. Presents 

i 

8:00 

Phil Silvers 

i 

8:30 

Navy Log 

9:00 

Meet Millie 

9:30 

Red Skelton 

10:00 

$64,000 Question 

10:30 

Do You Trust Your Wife 

11:00 

i 

News In Review 

11:10 

Weather or Not 

11:15 

Captured 

11:45 

Story Theatre 

12:15 

Sign Off 

i 

Rochester 

, New York (WVET-TV, !? 

>Y, JANUARY 18, 1955 

6:57 

Sign On | 

7:00 

Morning Show 

8:00 

Capt. Kangaroo 

9:00 

The Ruggles 

9:30 

The Visitor 

10:00 

Garry Moore 

10:30 

Arthur Godfrey 

11:00 

Arthur Godfrey 

11:30 

Strike It Rich 

12:00 

Valiant Lady 

12:15 

Love of Life 

12:30 

Search for Tomorrow 

12:45 

Guiding Light 

1:00 

Jack Paar 

1:30 

Love Story 
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(WVET-TV) 


29 Channel 10, 

THURSDAY 
(WVET-TV) 


2:00 

Robert Q. Lewis 

2:30 

House Party 

3:00 

The Big Payoff 

3:30 

Bob Crosby 

4:00 

Brighter Day 

4:15 

Secret Storm 

4:30 

On Your Account 

5:00 

The Mickey Mouse Club 

6:00 

Ramar of the Jungle 

6:30 

City Edition 

6:40 

Weather with Bob Trebor 

6:45 

Douglas Edwards 

7:00 

Pat Torpey 

7:15 

Viewpoint 

7:30 

Waterfront 

8:00 

Arthur Godfrey 

8:30 

Arthur Godfrey 

9:00 

The Millionaire 

9:30 

I’ve Got A Secret 

10:00 

Blue Ribbon Bouts 

10:45 

Greatest Fights of the Century 

11:00 

News 

11:10 

Weather 

11:15 

Patti Page 

11:30 

Late Show 

12:00 

Late Show 

12:30 

Sign Off 


-9 




Rochester, New York (WVET-TV, WHEC-TV) 
, JANUARY 19, 1955 


> 

V- 


7:00 
8:00 
9:00 
1 0:00 


Morning Show 
Capt. Kangaroo 
Coffee Cup Theatre 
Garry Moore 


I 


10:30 

11:00 

11:30 

12:00 

12:15 

12:30 

12:45 

1:00 

1:30 

2:00 

2:30 

3:00 

3:30 

4:00 

4:15 

4:30 

5:00 

6:00 

6:30 

6:40 

6:45 

(WHEC-TV) 7:00 

7:30 

8:00 

8:30 

9:30 

10:00 

10:30 

11:00 

11:10 

11:15 

11:45 

12:15 


23 

Arthur Godfrey 
Arthur Godfrey 
Strike It Rich 
Valiant Lady 
Love of Life 
Search for Tomorrow 
Guiding Light 
Women’s World 
Love Story 
Robert Q. Lewis 
House Party 
The Big Payoff 
Bob Crosby 
Brighter Day 
Secret Storm 
On Your Account 
Mickey Mouse Club 
City Edition | 

City Edition 

Weather with Bob Trebc}r 
Doublas Edwards 
Report Card 

Sgt. Preston of the Yuk^>n 
Life is Worth Living j 
Climax 

Four Star Playhouse 
Johnny Carson 
Quiz Kids 
News In Review 
Weather or Not 
Dangerous Assignment 
The Unexpected 
Sign Off 



Channel 10, Rochester, New York (WVET-TV, WHEC-TV) 
FRIDAY, JANUARY 20, 1955 


(WHEC-TV) 6:57 

7:00 

8:00 

9:00 

9:30 

10:00 

11:00 

11:30 

12:00 

12:15 

12:30 

12:45 

1:00 

1:30 

2:00 

2:30 

3:00 

3:30 

4:00 

4:15 

4:30 

5:00 

(WVET-TV) 6:00 

6:30 

6:40 

6:45 

7:00 

7:30 

8:00 

8:30 

9:00 


Sign On 
Morning Show 
Capt. Kangaroo 
The Ruggles 
The Visitor 
Garry Moore 
Garry Moore 
Strike It Rich 
Valiant Lady 
Love of Life 
Search for Tomorrow 
Guiding Light 
Jack Paar 
Love Story 
Robert Q. Lewis 
House Party 
Big Payoff 
Bob Crosby 
Brighter Day 
Secret Storm 
On Your Account 
Mickey Mouse Club 
Cisco Kid 
City Edition 

Weather with Bob Trebor 
Douglas Edwards 
Lassie 

Highway Patrol 
Mama 

Our Miss Brooks 
House Call 



Channel 10, 
SATURDAY 
(WVET-TV) 


(WHEC-TV) 


9:30 Playhouse of Stars 

10:00 The Line-Up 

10:30 Person to Person 

11:00 News 

11:10 Weather 

11:15 Late Show 

12:30 Sign Off 

Rochester, New York (WVET-TV^ WHEC-TV) 
, JANUARY 21, 1955 
8:00 Test Pattern 

8:45 Film Program 

9:00 Western Theatre 

9:30 Captain Kangaroo 

10:30 Capt. Midnight 

11:00 Buffalo Bill Jr. j 

11:30 Tales of the Texas Rangers 
12:00 The Big Top 

1:00 The Lone Ranger 

1:30 Sky King 

2:00 Family Matinee 

3:00 Lawrence Welk Show 

4:00 Science in Action 

4:30 Super Circus 

5:00 Bob Cummings Show 

5:30 Wyatt Earp 

6:00 Disneyland 

7:00 Ethel & Albert 

7:30 Beat the Clock j 

8:00 Stage Show 

8:30 The Honeymooners 

9:00 Two for the Money 

9:30 It's Always Jan 

10:00 Gunsmoke 
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10:30 Dr. Hudson's Secret Journal 

11:00 Big Town 

11:30 Inner Sanctum 
12:00 The Falcon 

12:30 Sign Off 

32 8. TESTIMONIAL LETTERS — On the following pages are repro¬ 
duced letters WVET-TV has received from representatives of public 
service agencies. These letters illustrate the comprehensive service 
to the community currently being rendered by the station. 

33 Rochester Health Forums 

1441 East Avenue 
Rochester 10, New York 

January 20, 1956 

Mr. Paul Louther 
WVET-TV Studios 
17 Clinton Avenue South 
Rochester, New York 

Dear Mr. Louther: 

We are nearing the end of our third year of tT House Calls" and I 
wish to take this opportunity to thank you and the entire staff of WVET 
for all the help and kindness you have shown the medical profession during 
this time. 

The development of this program has been a tremendous asset to 
the medical profession in its attempt to present true medical facts to the 
public without any hindrance imposed by commercialization of the pro¬ 
gram and without any exaggeration imposed by overdramatization of a 
given medical subject. It has helped to introduce the regional public to 
the regional physicians and regional medical facilities. It has helped to 
improve our day-to-day relationship with patients and others who may be 
interested in the profession. 

The cooperation from the studio has made these shows possible. 

The production department, the art department, the camera crews, in 
fact your entire staff, have been most cordial and cooperative and have 
taught us the difficult ways of television productions. 



I am distressed to think that Rochester may be Reduced to one 
television channel. We need two channels because this doubles the 
opportunity for similar shows to be put on the air as aj public service for 
the benefit of the community as a whole. Would you please convey this mes¬ 
sage to Mr. Lykes and all of your staff. 

Sincerely yo^irs, 

/s/ Edward H. Townsend, Jr. 

I 

E. H. Townsend, Jr., M. D. 

Chairman 


The Federation of Churches 
of Rochester! and Vicinity 
608 Case Building 
82 St. Paul ^t. 

Rochester 4,j New York 

January 25, 1956 

Dear Mr. Luther: 

The Federation of Churches has repeatedly found occasion to be 
grateful to WVET-TV for the continuing interest which your station and 
staff have taken in making time available for religious programing. 

Your willingness has often gone beyond our ability to Respond. This has 
not only been true in your relationship to us, but also to the National 
Council of Churches of which we are a part. 

The 243 Churches which make up our Federation of Churches join 
us in expressing appreciation also for the splendid way in which your 
station supported them with promotional announcements in their recent 
United Church Canvass. Many of the Churches involved reported high 
percentages of increase and this is due in no small measure to the fine 
assistance which you gave. For this and the way in which you have always 
helped us in our own campaign, we are most grateful. 

To become specific we are particularly happy for your program, 

i 

" "Religion In Life M . From contacts with our Church people it has a very 

high acceptance and we are grateful to you for having moved it into prime 

i 

time scheduling. 

Through your help religion in the home has become an important 
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35 


part of family life in an ever increasing measure within the metropolitan 
Rochester area and beyond that in a vicinity that serves a population of 
more than half a million people. That this area should at any time now or 
in the future be reduced to a single channel even for a short time would 
not seem to be in the public interest, convenience and necessity. 

Sincerely, 

/s/ Hugh Chamberlin Burr 

HCB:ew 

Mr. Paul Luther, WVET 
17 Clinton Avenue South 
Rochester 4, N. Y. 


The American Red Cross 
Rochester Chapter 
276 Clinton Avenue, South 
Rochester 7, New York 

September 14, 1955 

Mr. Ervin F. Lyke 
General Manger 
Station WVET-TV 
17 Clinton Avenue South 
Rochester 4, New York 

Dear Mr. Lyke: 

The magnificent help given by Station WVET and WVET-TV in de¬ 
picting the great needs of people caused by the recent floods in New 
England, New Jersey, and Pennsylvania is deeply appreciated by the 
Rochester-Monroe County Chapter of the American Red Cross. 

All over the land voluntary gifts poured in to help a desperate situ¬ 
ation with the American Red Cross playing the age-old role of custodian 
and manager. The National organization has reported gifts of over ten 
million dollars, which it estimates will do the job. 

Rochester and Monroe County people have responded with their 
usual outstanding generosity, 4,352 gifts for $87,423. The daily news 
broadcasts and spot announcements made the people aware of the great 
opportunity to help their neighbors in distress through the Red Cross. 



You and your staff can certainly take pride in playing a vital role in this 
spectacular demonstration of prompt and great generosity. 

Sincerely, 

/s/ Arthur M. R. Hughes 

AMRHreg Chairman 


United Stated Post Office 
Rochester 3[ New York 
Office of the Postmaster 

December 3^), 1955 


Mr. Ervin F. Lyke 
General Manager, WVET 
17 Clinton Avenue South 
Rochester 4, New York 

Dear Mr. Lyke: 

Christmas 1955 was a record breaker in the Rochester Post Office. 
Not only did we experience our greatest volume, but we reached the "peak” 
a full two days sooner than in past years, which gave ps better opportunity 
to handle the mail successfully. This could not have been possible with¬ 
out the assistance of people like yourself who aided in our ’"Mail Early” 

! 

campaign. 

On behalf of the Rochester Postal Team, I want to thank you for 
arranging for the excellent TV coverage of our operations, and for the 
many spot announcements on both Radio and TV. Please convey my 

i 

thanks to both the technicians and the announcers who handled these mat¬ 
ters so admirably. 

With every good wish for the success of your organization in 1956, 
and for you and yours, health and happiness in the codling year, I am. 

Sincerely, 

/s/ L. B. Cartwright 
Postmaster j 


ED:LBC:PJD:al 
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37 Police Athletic League 

Youth Bureau 

Department of Public Safety 
740 University Avenue 
Rochester 7, New York 

January 25, 1956 

Mr. Paul C. Louther 
Vice-President 

Veteran's Broadcasting Co., Inc. 

17 Clinton Ave. S. 

Rochester 4, New York 

Dear Mr. Louther: 

May I offer my congratulations for your excellent contributions to 
the City of Rochester's T. V. programs. In the interest of our "Small 
Fry" T. V. viewers, I believe you are deserving of another commendation. 

Between the hours of 4 to 8 P. M. the P. A. L. 's 9 T. V. sets are 
going full blast. These children need programs to reach their level. I 
appreciate that this is a challenging order for any program director you 
people have certainly done an outstanding job. 

Any curtailment of Channel 10's programs would certainly deprive 
our community of one of its truly enjoyable recreational medias. 

I know the 470,000 Rochester T. V. viewers need diversified pro¬ 
grams. We like W. V. E. T. 's style. We want to keep it. 

Sincerely yours, 

/s/ Henry H. Jensen 
Police Captain 

Director of Youth Bureau and 

HHJ:bw Police Athletic League 
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Mr. Paul C. Louther 
WVET WVET-TV 
17 Clinton Avenue South 
Rochester 4, New York 

Dear Mr. Louther: 

We hope you were as delighted with the Genesee Settlement Children's 


Rochester Community Chest 
Founded 1918 
70 North Water Street 
Rochester 4, New York 
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Chorus that was presented on Princess and the Puppets on December 18 
as we were. 

As usual, the program was one of the highlights of the year for the 
Chest. WVET's generosity in giving us this public service time has 
done a great deal to bring good will and public support to the Chest. 

Our sincere thanks and best wishes for a very trappy new year for 
you and your staff. 


JHRrmjf 


Sincerely, 

/s/ (Mrs.) ioan H. Rohde 
Publicity Director 


Rochester Eye-Bank and Re¬ 
search Society, Inc. 

16 State Street 
Rochester 14, New York 

October 20, 1955 

WVET - WVET-TV Studios 
17 Clinton A ve. S. 

Rochester, New York 

Gentlemen: 

On behalf of the Board and members of the Rochester Eye-Bank and 
Research Society, we wish to express to your studios lour sincere thanks 
for the many courtesies you extended to us in helping !to promote our 
recent Tt Lights on for the Blind" Fund drive. Without your help our drive 
could not have been the success that it was. 

The success of the drive has insured the continued operation of the 

I 

eye bank. It will also make possible an important first step in the field 
of eye research. 

i 

Gratefully yours, 

/s/ Ross Guglielmino 
President 

/s/ Charles I. Ludington 
Drive Chairman 



32 


40 Rochester Dental Society 

Organized November 16, 1878 
Rochester, N. Y. 

January 26, 1956 

Mr. Paul C. Louther, Vice President 
WVET, WVET-TV 
17 Clinton Avenue South 
Rochester 4, New York 

Dear Paul: 

I understand that Dr. Block has already been in to see you about 
Dental Health Week for 1956, and that spot announcements and programs 
are being arranged for both radio and television. Thanks in advance for 
this year, and thanks again for your help in past years. WVET and WVET 
TV have helped us make a real contribution to the community. 

Need I say that The Rochester Dental Society is one of the many 
organizations that would find their efforts in the field of public enlighten¬ 
ment hampered should Channel 10 be forced to suspend operations. 

Yours truly, 

/s/ Frederick L. Agnew, Jr. 
FLA:s President 


41 Harshe-Rotman, Inc. 

212-14 Cutler Building 
Rochester 4, New York 

January 26, 1956 

Mr. Paul C. Louther 
Vice President 
Station WVET 
Central Trust Building 
Clinton Avenue South 
Rochester, New York 

Dear Paul: 

Recalling our conversation the other day, I wanted to put on the 
record our feelings as to all the help we have had from your AM and TV 
operations for some years past now. 

I recall especially, the excellent job your Pat Sumberg did in working 
up the lenghthy series on Rochester General Hospital. I felt that this was 
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one of the most Important phases of the hospital's activities in obtaining 
public understanding of its work in the community. 

I also recall the many ways in which you and other members of your 
staff gave so freely of their time for such enterprises as the Rochester 

i 

Civic Music Association campaigns, as well as the Boy Scout and Girl 

I 

Scout publicity programs which we handled recently.! 

In addition to all this, of course, is the fine croperation you have 

I 

extended on behalf of our industrial clients — Bausch & Lomb Optical 
Co., Taylor Instrument Companies, R. T. French Company, Graflex. 

Inc., and The Todd Company, Inc. j 

You and your station have certainly helped us ind our clients in many 

i 

ways in telling their stories to the Rochester area thorough both radio and 

I 

TV. Our clients tell us that this has enhanced employee morale and 

i 

helped in many other ways in winning community confidence in die role 
which industries play in this community. 

Thanks again, Paul, for all the help in the past. We look forward 
to continuing this cooperation and cordial relationship in the future. 

Cordially, 

WP:dsl /s/Warren Phillips 


43 Rochester Chamber of Commerce 

55 St. Paul Street 
Rochester 4! New York 

January 23, 1956 

Mr. E. F. Lyke 
WVET Broadcasting Studio 
17 Clinton Avenue South 
Rochester 4, New York 

i 

Dear Mr. Lyke: 

On behalf of the Rochester Safety Council, our Health Council, 

I 

Citizenship Council, Transportation Department and numerous other 
activities, as well as the organization as a whole, we yant you to know 
that your participation in the support of the program of the Chamber of 

_ i 

Commerce for 1956 is deeply appreciated. 
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I am sure you understand that the staff of the Chamber of Commerce 
is at your service in connection with any problem in regard to which 
we can be at all helpful. 

Very truly yours, 

/s/ Lee Conne 
Executive Vice President 
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TREASURY DEPARTMENT 


213 Federal Bldg. 
Rochester 14, N. Y. 
January 26, 1956 


Mr. Paul C. Louther 
Program Director 
WVET-TV Broadcasting Studios 
17 Clinton Avenue South 
Rochester, New York 

Dear Mr. Louther: 

The United States Savings Bonds Division of the Treasury Depart¬ 
ment, District 2, wishes to convey its sincere appreciation for the 
splended cooperation your station has been giving the Payroll Savings 
Plan and Bond-A-Month Plan for Bonds. 

Your continual use of spot announcements and slides on WVET-TV 
has indeed helped in the sales of Savings Bonds. 

WVET-TV has been giving our Government excellent support, and 
there is still a need to keep up this good work. Increased Savings Bonds 
goals each year call for even greater efforts in advertising over tele¬ 
vision stations. 

This office wants you to know your cooperation is deeply appreciated, 
and if we can be of service to you at any time, please call on us. 

Sincerely, 

l /s/ F. J. Weismiller 

Area Sales Manager 
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45 CITY OF ROCHESTER 

New York 

i 

I 

I 

January 26, 1956 

i 

i 

Mr. Paul Luther, Program Director 
Station WVET-TV 
17 Clinton South 
Rochester 4, New York 

Dear Mr. Luther: 

We wish to take this opportunity to thank you and station WVET for 
your generous contribution to radio and TV time. Our records show that 
the Rochester Health Bureau has had a 5 minute radio broadcast over 
station WVET for 9 years. This weekly broadcast gave the health workers 
of the Health Bureau an excellent opportunity to discuss timely health 
topics and gave pertinent reports. We in the field of public health 
appreciate your interest in public health activities. y|>u and your staff 
have been most cooperative in listening to our needs ahd giving us the 

necessary time on both radio and television when we requested it. 

I 

We feel radio and television are excellent medial for us to get our 

health information to the public. We hope WVET radio and television 

I 

will continue its interest in our activities. 

j 

Sincerely yours, | 

/s/ Mary Foster 

(Mrs.) Mary Foster, M. P. H. 

_ __ Public Health Educator 


46 THE MARCH OF TRUTH 

Rochester 1, N. Y. j 

January 20, 1956 

Mr. Paul Louther 
Program Director, WVET-TV 
17 South Clinton Ave. 

Rochester 4, New York 

i 

Dear Mr. Louther: 

I would like to take this opportunity to express to you and the 
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management of station WVET-TV our deep appreciation for the privilege 
of presenting "The March of Truth" program on Channel 10 each Sunday 
morning. And from the hundreds of letters that come from our viewers 
week by week, I am sure that each listener joins me in this expression 
of appreciation. 

It would thrill you to glance over my shoulder and read each day’s 
mail and to note the deep interest shown in this type of religious telecast. 
Here is an excerpt from a typical letter: 

"Dear Mr. Tucker: I have been listening to your broadcast 
on TV. And have received a great blessing. I am not able to 
attend church very often as I am crippled with arthritis. So I 
feel it is a great privilege and blessing to sit in my home and listen 
to the heart-searching messages you give. Also, I do love to 
listen to Mrs. Tucker’s message in song... ’’ 

Here is another: 

"Dear Sirs: Having just moved into this community we don’t 
know, as yet, where the church of our choice is. So today, I 
turned on your program to take the place of actual attendance. 

It was very inspiring and, I for one, feel more sure of peace. 

We want to thank you so much. Won’t you please place us on 
your monthly mailing list..." 

For the sake of the 1300 folks that have written to us since our 
program began three and a half months ago and for the sake of the untold 
thousands who weekly view it, but never write in, WVET-TV and Channel 
10 MIST stay on the air at any cost. 

Very sincerely yours, 

/s/ L. E. Tucker 


Director and Speaker 
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ROCHESTER CHAMBER OF COMMERCE 
Rochester 4, New York 


January 25, 1956 


Mr. Paul C. Louther 
Program Director 
Station WVET-TV 
17 Clinton Avenue South 
Rochester 4, New York 

Dear Mr. Louther: 

You undoubtedly have read of my election as president of the 
Rochester Safety Council of the Chamber of Commerce. My activity 
with the Council over the years has made me keenly aware of the part 
played by both WVET-TV and WHEC-TV in bringing the message of 
accident prevention to the public. As I start my tertti of office, I take 
this opportunity to express the appreciation of the Rochester Safety Coun - 
cil for the splendid cooperation we have received from both stations. 

The possibility that service over Channel 10 may be interrupted 

i 

has been disturbing news to us at the Rochester Safety Council. Recog¬ 
nizing the great effectiveness of television promotion for safety, we are 

1 

distressed at the prospect of any diminution of serviqe that would curtail 

I 

the amount of time available for public service broadcasts. We sincerely 

i 

hope the situation may be resolved without the necessity of removing 
Channel 10 from the air. j 

Again, thank you for your continuing coope ration and support. 

Very truly yours, 

i 

i 

/s/ Jacob Gitelman, President 
Rochester Safety Council 


JG em 
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UNITED STATES MARINE CORPS 
3rd Signal Company, USMCR 
State Armory, 900 E. Main St. 

Rochester, New York 

20 December 1955 


Manager, WVET-TV 
Central Trust Building 
17 Clinton Street, South 
Rochester, New York 

Dear Sir, 

On behalf of the members of the 3rd Signal Company, I would like 
to extend our appreciation for the assistance you afforded us in our "Toys 
for Tots" campaign. 

It is only with the unselfish cooperation of the communication media, 
that we could contact the generous citizens of the Rochester area. Because 
of your unselfish activities, and those of people like you, many less fortu¬ 
nate children were remembered this Christmas. 

Thanks again, and may your organization achieve great success 
throughout the coming year. 

Sincerely yours, 

/s/ Warren P. De Land 

Major, U. S. Marine Corps Reserve 
Commanding Officer 


CITY OF ROCHESTER 
New York 

December 21, 1955 

Mr. Paul Louther, 

W VE T, 

17 Clinton Ave., S., 

Rochester, N. Y. 

Dear Mr. Louther: 

From the bottom of our hearts we want to express to you our 
sincere appreciation for the fine cooperation shown this office by you and 
your colleagues at W V E T. 
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At the same time we are deeply grateful for the expressions of 
your friendship which mean so much to us. 

We deem it a great privilege and honor to be associated in the 
work of public safety in this great country, and to have the confidence 
of our many fine co-workers. 

May we extend to you, and through you to all of your colleagues, 
our best wishes for a very Merry Christmas and a Happy New Year. 

Sincerely, 

/s/ Kenneth C. Townson 

Commissioner of Public Safety 

| 

/s/ Victor C. Raycroft 
Deputy Commissioner 


ROCHESTER BAR ASSOCIATION 
209 Powers Building 
Rochester 14, N. Y. 

September 12,1955 

Station WVET-TV 
17 Clinton Avenue So. 

Rochester, New York 

Attention: Program Director 

Gentlemen: 

Yesterday afternoon, Sunday September 11, I was watching Channel 
10 at about 4:30 o'clock when your delightful film on thte subject of attorneys 
and their utility to the community was shown. The Rochester Bar Associa¬ 
tion appreciates this very much. The fact that you have done it is going 
to be noted on the records of the Board of Trustees of the Bar Associa¬ 
tion on whose behalf I extend the most sincere thanks pf the Rochester 
Bar Association. 

Very truly yours, 

/s/ J. Frank Traynor, 
President 


JFT:v 
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CITY OF ROCHESTER 
New York 


April 7, 1955 


Mr. Chase Taylor, Jr. 

WVET Broadcasting Studio 
17 Clinton Avenue South 
Rochester, New York 

My dear Mr. Taylor: 

In behalf of the Bureau of Parks I wish to thank you and the staff 
members of WVET Studio for your presentation of the tiger cub to Seneca 
Park Zoo, and for the splendid publicity in behalf of the Zoo. 

May I commend you for your Community spirit and for the enjoy¬ 
ment you have brought to the children of Rochester through this new 
addition to our zoo. 

Again, please accept my sincere thanks. 

Sincerely yours, 

/s/ Wilbur E. Wright 
Deputy Commissioner of 
Public Safety and Director 

WEW:b of Parks 


CHARLES L. RUMRILL & CO., INC. 

339 East Avenue, Rochester 4, 

New York 

May 19, 1955 

Mr. Ervin F. Lyke 
Station WVET-TV 
17 Clinton Avenue South 
Rochester 4, New York 

Dear Erv: 

Thanks very much for the impressive report on the radio station's 
contribution to promoting the Chest drive. 

This help (and the generous TV contributions your Company made) 
was tremendously important to the success of the drive. 

On behalf of the Chest, the Ad Council, and myself, I want to say 
that your cooperation and that of your associates is deeply appreciated. 
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With citizens like yourself and your Company, no wonder Rochester 
is a good place to live! 

Sincerely yours, 

/s/ George j 

I 

G. M. Prince, 

Vice President 

Charles L. Rumrill & Co., Inc. 
cc: Mr. R. Miller 
Pg 


53 BOY SCOUTS OF AMERICA 

3 Bank Street 
Le Roy, N. Y. 

June 14, 1955 

Station W.V.E.T. -TV 
17 S. Clinton Ave. 

Rochester, New York 

Gentlemen: 

Nearly 10,000 parsons participated in one way or another in the 
great success of our recent "Scouting-in-Action" Show held at Batavia 
Downs on June 3rd, 4th & 5th, 1955. 

An undertaking of this size needed the active support of many 
persons. You are to be congratulated for your part in making the show 
the great success that it was. 

Your unselfish cooperation and assistance was outstanding as it 
helped to mold the show and assure a real live demonstration of Scouting 
in its many parts. 

On behalf of the Council, its President, James r A. Cooney, the Show 

Committee and its Chairman, Laverne Harris, I want to sincerely thank 

you for your efforts. j 

Sincerely yours, j 

Genesee Council, Inc. 

Boy Scouts of America 

/s/ Donald A. Stevens 

Scout Executive 

I 


DAS:cc 
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CITY OF ROCHESTER 
New York 


Highland Park Herbarium 
5 Castle Park 
Rochester 20, New York 
April 7, 1955 


Mr. F. Chase Taylor, Jr. 

WVET-TV 
17 Clinton Ave., So. 

Rochester 4, New York 
Dear Mr. Taylor: 

As Superintendent of Parks for Rochester, with a professional in¬ 
terest in our zoo at Seneca Park, I want to thank you for your sponsor¬ 
ship of the cmapaign to obtain a tiger for the zoo. Furthermore, as a 
father of two who hold shares of uncommon stock in Tony, I wish to 
express appreciation for your efforts in bringing this treat to the children 
of Rochester. I know that Tony will long be a favorite of my little girls 
because of the opportunity given them to take part in his purchase and 
that, with other Rochester children, they will watch him^grow? and enjoy 
his actions for many years to come. 

Sincerely 

/s/ Alvan R. Grant 

Supt. of Parks 

AG:hs 


55 HEADQUARTERS 

270th Armored Field Artillery Battalion 
27th Armored Division, NYNG 
Rochester 5, N. Y. 

3 May 1955 

Mr. Ervin F. Lyke 
Pres. WVET-TV 
17 Clinton Ave. So. 

Rochester, N. Y. 

Dear Mr. Lyke: 
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We wish to thank the members of your staff and Television Broad- 
casting Company for the very excellent alert and news! coverage given to 
us on the night of M Ope ration Minute man". 

Mr. David Roberts and his cameraman did a commendable job in 

j 

obtaining their pictures and interviews. Certainly their methods of 

I 

approach and operations are reflected in the high calibre of programs 
turned out by your station. 

May your station have the good fortune to continue to operate in 
an outstanding manner in the interest of Public Service. 

Yours very truly, 

/s/ Joseph B. McManus 

i 

Major Artyl 

JBMcM/rg Commanding 


CITY OF ROCHESTER 
New York 

April 7j, 1955 

Mr. Chase Taylor 

i 

WVET-TV j 

Rochester, New York 
Dear Mr. Taylor: 

I would like to take this opportunity to formally thank you, your 
staff and the "Fans of Flicker" for the wonderful contribution you have 

I 

made to the Rochester Zoo. 

I 

Thru your fine efforts, "Tony" will be enjoyed byj thousands of 
children each year who might, otherwise, never have had the chance to 
see a tiger. 

Again, on the behalf of all connected with the Zoo| we say, "Thanks 
millions". 

SincerelV yours, 

/s/ Ear! B. Wells 
Director 1 

P. S. If there is every anything we can do for you, please let us know. 

We shall always be indebted. E. B. W. 

EW:hs 

j 
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STATE UNIVERSITY OF NEW YORK 
Teachers College 
Brockport, New York 


February 16, 1955 

Mr. Chase Taylor, Program Director 
WVET 

Central Trust Building 
South Clinton Avenue 
Rochester, New York 

Dear Mr. Taylor: 

After watching the Brockport golf program last evening I think 
the programs have improved greatly since November 8th. It seems to 
me there has been a steady improvement in each program as we went 
along. Since we were using different people for each one, we know how 
difficult it is for you. 

Therefore, I wish you would convey our appreciation for a job well 
done under very difficult circumstances, to Jerry Flynn, to John Luther 
and the graphic arts personnel. We appreciate the opportunity to practice 
since it gives our personnel needed confidence prior to the program. 

Sincerely, 

/s/ S. G. Swartout 
Chairman Radio-TV Committee 

SGS/dw 


58 [Received February 1, 1956] 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 8968 
File No. BPCT-326 

Docket No. 10447 
File No. BPCT-833 


In re Applications of ) 

WHEC, INC. j 

Rochester, New York j 

VETERANS BROADCASTING COMPANY, INC. ) 
Rochester, New York ) 


i 
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PETITION OF WHEC, INC. FOR AFFIRMATIVE FINDINGS THAT 
THE GRANT REMAIN IN EFFECT AND TO AUTHORIZE 
PETITIONER TO UTILIZE THE FACILITIES AND AUTHORIZATION 
IN QUESTION PENDING THE COMMISSION’S DECISION AFTER 
HEARING ON THE PROTEST FILED BY FEDERAL BROADCASTING 
SYSTEM, INC. UNDER SECTION 309(c). 

I 

WHEC, Inc., permittee of Television Broadcast $tation WHEC-TV, 
Rochester, New York, by its attorneys, respectfully petitions the Com- 

j 

mission for an order, containing affirmative findings thbrein, pursuant 

! 

to Public Law 391 (approved January 20, 1956), which amended Section 

309(c) ofjthe Communications Act of 1934, as amended, that the public 

! 

interest requires that the protested grant to WHEC-TV Remain in effect 

i 

and that the applicant-permittee be authorized to utilize the facilities 
and authorization in question under the protest, pendingj the Commissions 
decision after hearing on the protest filed by Federal Broadcasting Sys¬ 
tem, Inc. In support thereof, the following is shown: 

1. WHEC, Inc. began the operation of Station WHEC-TV at Roches¬ 
ter, New York, on November 1, 1953. WHEC-TV shares time with 
WVET-TV. Both stations have been continuously operated on Channel 
No. 10 since November, 1953. Both stations are CBS and ABC affiliates 
and both provide unduplicated service to the Rochester area. 

2. The United States Court of Appeals for the District of Columbia 
Circuit on July 28, 1955 reversed the Order of the Commission denying 
the protest filed by Federal Broadcasting System, Inc. under Section 309(c) 
and required that the protest of Federal be designated i6r hearing on 

appropriate issues to be made by further order of the Commission. Such 

i 

designation has not yet been made. 

3. Prior to January 20, 1956, under Section 309(p), the Com¬ 
mission was apparently without discretion, irrespective! of the public 

i 

interest, to authorize WHEC-TV to continue operation {Sending a hearing 
and decision by the Commission on the Federal protest, i 

4. Public Law 391 (H. R. 5614) approved on January 20, 1956 
amends Section 309(c) by authorizing the Commission, iki its discretion, 

i 
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to permit WHEC-TV to remain on the air and utilize the facilities and 
authorization under protest, provided, the Commission affirmatively 
finds, for reasons set forth in its decision, that the public interest re¬ 
quires that the grant to WHEC-TV remain in effect. In such an event, 
the Commission shall authorize WHEC-TV to utilize its facilities and 
the authorization under protest pending the Commissions decision on 
the Federal protest after hearing. 

5. Petitioner alleges that the continued operation of WHEC-TV, 
until the Commission’s decision after hearing on the protest, is in the 
public interest by reason of the facts known to the Commission from 
its files, and by the additional facts shown in the attached affidavit of 
C. Glover Delaney, Vice President, Assistant Treasurer and General 
Manager of Station WHEC-TV, which is incorporated herein by reference. 

WHEREFORE, THE PREMISES CONSIDERED, Petitioner prays 
that the Commission affirmatively find, for reasons set forth in its 
decision, that the public interest requires that the grant to WHEC-TV 
remain in effect, and that the Commission authorize WHEC, Inc. 
(WHEC-TV) to utilize the facilities and authorization under protest, 
pending the Commission’s decision on the Federal protest after hearing. 

Respectfully submitted, 

WHEC, INC. 

By /s/ Thomas H. Wall 
By /s/ Thomas J. Dougherty 
Its Attorneys 

Of Counsel: 

Dow, Lohnes and Albertson 
600 Munsey Building 
Washington 4, D. C. 

January 31, 1956 
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[CERTIFICATE OF SERVICE] 
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62 [Received FCC, February 1, 1956] 

j 

AFFIDAVIT | 

C. Glover DeLaney, Vice-President and General Manager of 
WHEC-TV - WHEC, Inc., located in Rochester, New) York, being 

i 

duly sworn upon oath, deposes and says that the attached material, 
prepared under his direction and supervision, consisting of ten 
attachments, is true and correct to the best of his knowledge, infor¬ 
mation and belief. 

s/ C. Glover DeLaney 

Vice-President and General Manager 
WHEC, Inc. 

| 

[Notarial Acknowledgement] 

| 

63 

1. There are two Television Channels in Rochester, New York; 

l 

Channel 5, a basic NBC affiliate, and Channel 10. wkEC-TV shares 
time on Channel 10 with WVET-TV. Channel 10 operates a total of 
one hundred eighteen and three-quarters hours per week. WHEC's 
hours of operation are as follows: 


Sundays 

5:00 

PM 

to 

1:00 AM 

Mondays 

7:00 

AM 

to 

6:00 PM 

Tuesdays 

7:00 

PM 

to 

12:15 AM 

Wednesdays 

7:00 

AM 

to 

6:00 PM 

Thursdays 

7:00 

PM 

to 

12:15 AM 

Fridays 

7:00 

AM 

to 

6:00 PM 

Saturdays 

5:00 

PM 

to 

12:30 AM 


The population served by WHEC-TV comprises approximately 
one million people, of which approximately seven hundred thousand 
have this station as its only source of unduplicated CBS, ABC and 
local programs. 

Approximately thirty-five people are employed by WHEC-TV 
with certain department heads devoting part of their time to WHEC Radio. 
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The station has been operating continuously since November 1st 
of 1953. 

64 2. Prior to the advent of Channel 10, only a very few CBS programs 
were available in Rochester, and practically no ABC programs. 
Objectively, the goal of the Prqgram Department of WHEC-TV was 
three-fold — to bring to Rochester and the area served, programs of 
the CBS and ABC-TV Networks that previously had been denied this 
area; secondly, to supply public service prograns on a qualitative basis 
that would touch upon local and area problems and activities; and third, 
to enable local, cultural, civic, health, welfare, and humanitarian 
groups to inform the area of their work and their needs. A detailed 
listing of these programs is included under Sections 3 and 4 of this 
presentation. 

Since WHEC's evening hours of operation predominate in the 
share-time arrangement, careful integration of CBS and ABC programs 
is called for in order to diversify and at the same time serve the wishes 
of the greatest cross-section of people. The majority of outstanding 
programs of ABC have been included in the program as well as those 
of CBS. 

In its approach to public interest programming WHEC-TV has 
attempted to be as current in matters of community interest as the 
medium is itself. Rather than scheduling a long series of general 
programs we strive to keep abreast of current developments and needs 
within the community. 

An example of this is best illustrated by the following: 

65 Rochester, like many cities is currently suffering a teacher 
shortage. The Board of Education has stated that the Kindergarten of 
the Public Schools may have to be abandoned and the teachers used in 
the higher grades. Copies of correspondence between the Board of 
Education and this station will be found under Section 8, wherein we 
have offered the hour on Channel 10, 9:00 to 10:00 AM Monday thru 
Friday for the Board of Education to conduct a TV kindergarten with 


all facilities supplied free of charge by the stations, and the Board of 
Education supplying the personnel. 

Specific examples of programs past and current geared to time¬ 
liness are also detailed in Section 3. 

s 

WHEC-TV is a subscriber and complies fully with the NARTB 
Code of Practice. 

The station does not accept alcholic beverage advertising of 

i 

any kind. 

"MUSIC AND CHILDREN" - Mondays 5:00-5:30 PM 
January 10 thru April 25, 1955 

i 

Between January 10th and April 25, 1955, WHEC-TV in cooperation 
with the University of Rochester, produced "Music and Children," 
a half-hour series, telecast on Monday evenings. 

The program featured Mrs. Lottie Ellsworth Coit, a member of the 
faculty of the Eastman School of Music for over 20 years and recog¬ 
nized as one of the nation r s outstanding authorities in the field of 
preparatory music. In the series, Mrs. Coit worked ^dth six 
children between the ages of four and seven—children who had had 
no previous musical training of any kind. Starting thepa in the 
beginning of her regular "introduction to music series^* course, Mrs. 
Coit taught the children the basic elements of music. 

By the end of sixteen weeks, the children were not only able to read 
and play music individually, but were able to perform as musicians 
in a childrens 1 orchestra, each member playing his own score. 

Nearly 500 complimentary postcards and letters were ^received by the 
station and the University of Rochester in response to the series. 

Statement by Mr. D. Lyon, 

Director Radio and TV Department 
University of Rochester 
Series produced live in WHEC-TV Studios 
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TV DICTIONARY OF OCCUPATIONS 

July 12 thru October 11, 1955 7:00-7:30 PM Tuesdays 

Produced and presented by WHEC-TV in cooperation with The 
Rochester Institute of Technology. Live with film integration from 
WHEC-TV Studios. 

This series of programs, produced under the direction of the Council 
Center of the Rochester Institute of Technology, was handled by a 
member of that Professional Center - Dr. Gloria Ortner - and was 
for the purpose of bringing to the attention of the Rochester community 
various types of careers and the opportunities open to young people in 
those occupational fields. Dr. Ortner drew on her own background as 
a professional councilor to explain those fields and also invited 
individuals who were known to be successful in those fields to participate 
in these programs and to explain the background and nature of the various 
occupational fields. 


BOMSTRIKE ROCHESTER 

June 11, 1955 5:30-6:00 PM Monday 


Purpose: To explain Atomic Bomb Defense to civilians 

Participants: Warren Doremus, WHEC-TV News Editor 

Colonel Robert Abbot, Director Civilian Defense, 
Rochester and Monroe County 

Content: Cleared films of the atomic tests at Yucca Flats 

which Colonel Abbott witnessed. A detailed 
explanation of how and what civilians were to do 
in case of atomic attack; illustrations and maps 
of the Civilian Defense organization and planning 
as well as a request for greater participation in 
Civilian Defense activity. 

Program produced live and with film clips in WHEC-TV Studios 


"POINTS OF VIEW 1 (Issues in the Local Election^ 
October 6, 1955 7:00-7:30 PM Thursday 

i 

i 

i 

Purpose: Discussion of the issues of the local election 


Participants: Harold Garnham (Democrat) Supervisor Town of 

Webster 

Alvin Grossman (Democrat) Supervisor 17 Ward City 

of Rochester 

i 

Gordon Howe (Republican) Supervisor Town of 

Greece and Chairman of 
Monroe County Board of 
Supervisors 

Daniel E. Macken (Republican-Liberal) Supervisor 

12th Ward 

! 

Mrs. Albert Dasburg, League of Women Voters 

| 

Content: Visual and verbal presentation of the local issues in the 

upcoming election with a plea from the League of Women 
Voters for the citizen to turn out at the polls and exercise 
his right of franchise. 

Program and participants arranged for by WHEC-TV in 
cooperation with the League of Women Voters. 
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"AMENDMENT #1 — THE 750 MILLION DOLLAR BOND ISSUE 
October 20, 1955 7:00-7:30 PM Thursday 

Purpose: Panel discussion of both sides of this proposed 

amendment 

Participants: Edward D. Seemer, Counsel to the Temporary 

Highway Finance Planning Commission 
Bernard F. Perry, District Engineer, NY State 
Department of Public Works, Rochester District 
Harry B. Crowley, President of the NY State 
Automobile Association 
John Cross ley, Chairman of the Legislative 
Committee NY State Automobile Association 

Moderator: Warren Doremus, WHEC-TV News Editor 

Content: Visual and verbal presentation of both sides of a 

controversial issue. 

Program was suggested by WHEC-TV Program 
Department and presented live from WHEC-TV 
studios. 

"POINTS OF VIEW” - Report on Community Chest and Red Cross 
October 27, 1955 7:00-7:30 PM Thursday 

Participants: Mr. Ralph Eckberg, Chairman of the Budget 

Committee, Rochester Community Chest 
Mr. Harold C. Townson, Vice-chairman and 
Treasurer of Rochester-Monroe County Chapter 
American Red Cross 

Warren Doremus, News Editor WHEC-TV 
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I 


Content: 


A detailed explanation of how the Community Chest 
and the Red Cross approportion and spent the more 
than 3 and 1/2 million dollars raised by voluntary 
contributions. 

Explanation used film clips, and other visual aids, 

photos, slides and sketches to detail the various 

I 

services performed by the two organizations and 
how those services aid in community life. Program 
idea originated with WHEC-TV and was suggested 
to the participating groups—reason!is that most 
communities have their fund campaigns during 
October. Rochester raises its Chest and Red Cross 
funds in the month of May, thus with newspaper, 
radio and TV publicity and promotion of Community 

Chest and United Fund campaigns it! seemed timely 

I 

to go to the Rochester Public with a report on how 
and where the money was used. 

Program produced live with visuals as previously 
mentioned in WHEC-TV studios. 


"STRENGTH IN RESERVE" 

November 24, 1955 7:00-7:30 PM Thursday 

Produced by: WHEC-TV in cooperation with Rochester Army Reserve 

Center 

! 

Purpose: Dramatized explanation of the new Army Reserve Law 

Participants: Colonel Step Tyner 

Colonel Eliot Bocchino 
Captain Roger Morin 

Mr. Fred Myers, Assistant Principal, East High 




i 
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Mrs. Pauline Myers 
Mr. Crain McNabb 

Content: Answers to questions of parents and teenagers about the 

new Army Reserve program with film integration showing 
training as well as living conditions of trainees. 

Program live with film clips produced in WHEC-TV Studios. 


73 

"SHADOW OF A MAN" 

December 22, 1955 10:00-10:30 PM Thursday (preempted 

Johnny Carson Show sponsored by General 
Foods) 

Purpose: A memorial to Dr. Albert D. Kaiser, late Health Officer 

of the City of Rochester; Associate Professor at the 
University of Rochester; pedetrician and outstanding 
humanitarian in whose memory a chair of Public Health 
is being endowed at the University of Rochester. 

Participants: Mr. Howard Sauer, Supt. Roll Film Department, 

Eastman Kodak Company 

Mr. M. Herbert Eisenhart, Honorary Chairman of 

Board, Bausch & Lomb Optical 

Dr. William L. Bradford, Professor of Pediatrics, 

University of Rochester 

Dr. Donald G. Anderson, Dean of the College of 

Medicine and Denistry, 
University of Rochester 

Miss Katherine Neal, Director of Nurses, 

Rochester Health Bureau 
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Dr. Samuel J. Stabins, Medical Advisor for the 

Blood Program of the 
Rochester-Monroe County 
Chapter, American Red Cross 

i 

Mr. Irving Kriegsfeld, Director Baden Street 

Settlement 

Dr. Cornelis de Kieweit, President University of 

Rochester 

Mr. Paul Miller, Executive Vice President, 

Gannett Newspapers; Chairman of 
Citizens' Committee for the 
Kaiser Memorial. 

i 

Program was researched and written by WHEC-TV Program Director 
from newspaper files; Dr. Kaiser's personal papers and from Health 
Bureau information. Integrated film clips of operation of Red Cross 
Blood Center; Public Health Laboratories of Strong Memorial 
Hospital, as well as the polio vaccinations with Salk vaccine. 

I 

Film clips especially made for this program by WHEC-TV. 

I 

i 

i 

i 

i 

This was a straightforward documentary about the man, his life, 
and his work told simply by those close to him as professional 
associates and friends. 


Program live with film clips produced in WHEC-TV Studios. 


"THE YEAR IN REVIEW" 

December 29, 1955 7:00-7:30 PM Thursday 


Purpose: A review of the big local news stories of 1955. 




Participants: Warren Doremus, News Editor WHEC-TV 

David Roberts, News Director WVET-TV 
Robert Tennant, Newscaster WHEC-TV 

Program utilized 95 news clips of the events that found their way to 
the TV Screen during 1955 via Channel 10 with live narration, behind 
silent film, and with a brief discussion of what the participants 
considered the big local stories during 1955. 

Program was created, written, and produced in WHEC-TV Studios. 


"SACRED HEART HOUR" 

October 14, 1955 (a continuing series) 7:00-7:15 AM Fridays 

Content: A discussion of current world and personal problems 

from a religious standpoint — discussions range from 
the fallacies of the Communistic viewpoint to home and 
family questions. 

Early telecast hour was requested by the Sacred Heart 
Fathers so they could reach the family in the home 
prior or during the breakfast hour. 

Program is sound-on-film produced by Sacred Heart 
Fathers of Boston, and is presented by WHEC-TV 
without charge as part of its community service 
activites. 
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THE 7:00 PM THURSDAY ’’SERVICE PERIOD” 

! 

WHEC-TV withheld from sale the 7:00 PM Thursday period so that 
it could furnish an opportunity for the station and for various 
community organizations to present information pertinent to the 
public interest. Variety has been the keynote of the use of that 
time. For instance, On September 29, 1955, we presented a 
sound-on-film feature titled ’’Wings for Industry, ” demonstrating 
how industry is using plane travel and freight services to resolve 
production bottlenecks and to aid in the burgeoning American 
economy. 

October 6, 1955, we presented ’’Issues in the Local Election” 
October 13, 1955, the offering was ’’Operation Truth;” a sound-on- 

l 

film feature produced by the Information Department of the United 
States Government showing how that office works abroad to combat 
Communist lies and distortions about America and thfe American 
Way of Life. 

i 

i 

I 

October 27, 1955, we offered a report on the Community Chest aad 
Red Cross showing contributors how their gifts were;allotted for 

i 

various essential community services. 

November 3, 1955, WHEC-TV presented ’’The Big Moment,” a 
sound-on-film presentation devoted to the various agencies operating 
under the United Jewish Welfare. 

j 

November 10, 1955, was the initial program of ’’Repbrt Card” 
which was subsequently presented on December 1st, 8th, 15th and 
22nd. | 

i 

i 

i 
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THURSDAY "SERVICE PERIOD" (contd.) 

November 24, 1955, as previously detailed, to reach the family 
in the home, WHEC-TV presented "Strength in Reserve," a live 
and film clip program on the new law on the U. S. Army Reserve— 
a program designed to reach college students home for the 
holiday and to get across to teenagers and parents how this newly 
enacted law operates. 

December 29, 1955, was tf Year In Review" - a summary of the big 
local news stories of 1955. 

January 5, 1956, brought "Architecture U.S.A.," a sound-on-film 
home-planning and home-use demonstration. 

January 12, 1956, was a discussion on the St. Lawrence Development. 

January 19, 1956, brought members of the Genesee Valley Hiking 
Club with a description of hikes and their various outdoor activities. 
Program presented live with 6 club members plus film clips of some 
of their most interesting projects. 

January 26, 1955, in cooperation with the Veterans of Foreign Wars, 
WHEC-TV scheduled, as part of National VFW Week, a sound-on- 
film feature "The Magic Bond" - the story of the American soldier 
from the Spanish American war to the war in Korea... what the men 
fought for and how they continue fighting for their children and their 
childrens children. 

Subsequent weeks will bring explanatory programs on the federal and 
state income tax; educational television discussions of community 
questions; informational programs about some of the outstanding 
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THURSDAY "SERVICE PERIOD" (contd.) 

i 

local institutions, as well as interesting and informative activity 
groups contributing to the civic, cultural and community welfare. 

i 

As indicated earlier, we have planned to keep this period flexible 
so that topics of immediacy and importance can be aired at the 
moment of greatest individual and public interest. 


PROGRAM PREEMPTIONS FOR LOCAL FEATURES IN THE 

PUBUjC INTEREST 

April 4, 1955, preempted "Jo Stafford Show" sponsored by Glass 
Wax to carry a special TV report from the University of Rochester. 

I 

June 6, 1955, preempted network commercial "Jane Froman Show** 
sponsored by General Electric, for a quarter-hour roundtable 
discussion of The Negro College Fund Drive — program participants 

I 

included an outstanding negro educator, a negro teacher, a negro 
clergyman, and a negro dentist. 

Discussion centered on how the money raised was used, how higher 
education was benefiting the negro and community, and how it was 
assisting in the integration of the individual in the economic 
community. 

July 19, 1955, preempted network entertainment feature to present 
"Public Hearing on Electric Power," a roundtable discussion shown 
previously on the CBS-TV Network. (8:30-9:00 PM) 

l 

i 





PROGRAM PREEMPTIONS FOR LOCAL FEATURES IN THE 
PUBLIC INTEREST (contd.) 

December 22, 1955, preempted "Johnny Carson Show," sponsored 
by General Foods, 10:00-10:30 PM, to present special Memorial 
Tribute to the late Dr. Albert D. Kaiser. 

December 24, 1955, cancelled regularly scheduled programs for 
Services from National Cathedral, 11:30 PM; and remained on air 
beyond normal sign-off time for Services from Boystown. 

On November 8, 1955, we presented the returns of the local election. 
2 1/2 hours of network commercials were preempted, along with 
portions of many others, so that viewers would have the constantly 
changing picture of the results at the polls. Entire coverage of 
election was non-commercial and offered by WHEC-TV as a service 
in the public interest. 

Other preemptions or reschedulings enabled WHEC-TV to present 
"Atomic Tests at Yucca Flats;" "Great Adventure" (The Rotary 
Story). 

To summarize our approach on public events offered by the network, 
WHEC-TV has consistently accepted these events without regard for 
the dislocation of its scheduling in order to fulfill its service 
obligations. Our action in the local field is demonstrated by our 
use of the 7:00 PM Thursday time, as well as the specific pre¬ 
emptions cited earlier. 
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NETWORK PUBLIC SERVICE AND PUBLIC AFFAIRS PROGRAMS 
OFFERED AND ACCEPTED BY WHEcTtV 

March 8, 1955 - Address by John Foster Dulles 11^15-11:45 PM 
April 5, 1955 - Address by Winston Churchill 11:15-11:45PM 
April 24, 1955 - Atomic Tests at Yucca Flats 5:00-^6:00 PM 
April 25, 1955 - Address by President Eisenhower 2:00-2:30 PM 

I 

May 17, 1955 - Address by John Foster Dulles 7:00-7:30 PM 

(Preemption of time by WHEC-TV for previously 
scheduled network commercial of ’’Ozzie and 
Harriet.") 

May 26, 1955 - British Electims 11:00-11:05 PM (Rescheduling of 

local programs to carry this event) 

July 24, 1955 - Report on Geneva Conference 7:00-j7:30 PM 

August 7, 14, 21 & 28 - "Face the Nation" - CBS Public Affairs 

Discussion 5:30-6:00 PM 

August 21, 1955 - "Adventure" - The Boy Scout Jamboree 

(Rescheduling of local programs to carry this 
event) 5:00-5:30 PM | 

September 4, 11, 18 - "Face The Nation" - Discussion of National 

and 25 Events by legislators and leaders 
5:30-6:00 PM 

September 5, 1955 - Ex-President Truman’s Labor Day Address 

2:00-2:30 PM 

September 25, 1955 - Report on President Eisenhower - 5:30-5:45 PM 

October 10, 1955 - Report on Foreign Policy by John Foster Dulles 

1:00-1:30 PM 

November 11, 1955 - President Eisenhower Leaving Denver 

10:45-11:00 AM 

November 11, 1955 - President Eisenhower’s Washington 

Reception 3:55-4:15 PM 

December 24, 1955 - Services from Washington Cathedral 

11:30-12:45 AM 

December 24, 1955 - Boys* Town Services 12:45-2:|)0 AM 

In addition, WHEC-TV carried the special program series July 12, 
1955 thru August 30, 1955, which consisted of one program titled 
"Main Street" and "The Search," details of which are attached. 
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"THE SEARCH" 

Tuesdays 10:30-11:00 PM 

This educational series was designed to dramatize higher learning’s 
unending question for ways and means to better man’s lot. Cameras 
were focused on a vital research project of unique educational activity 
in progress at one of the country’s leading colleges or universities. 

The programs were produced on location with the actual individuals 
involved in the undertakings rather than professional actors. 

Dissimilar subject matter was treated in the series like: 

"Arkansas Folk Lore Research" (University of Arkansas) 

"Last Man’s Club" (University of Minnesota) A group which involved 
500 Minneapolis men, half of whom were doomed to die of cardio¬ 
vascular disorders. 

"New Hope for Stutterers" (University of Iowa Speech Clinic) 

Stuttering... the ban of man’s efforts at speech, may be eliminated. 

"Penology Research" (University of California School of Crimin¬ 
ology) What makes a criminal? What is life in prison like? Program 
filmed within the walls of San Quentin Penitentiary. 

"Study of the Waco Tornado Disaster of 1953" (University of Texas) 
What happens to a city when disaster strikes, how the city rebuilds, etc. 

"Automobile Crash Injury Research"(Cornell University) 

Why auto accidents ? How to prevent them. 

These programs illustrate the concept and value of the series and 
their importance in the WHEC-TV public service efforts. 



SUMMARY 


The foregoing are but a few examples cf the type of TV service given 
the Rochester area by WHEC-TV. There are many others - like 
the current series offered by WHEC-TV in cooperation with the 
University of Michigan, "The Teen-Ager - A Study of Adolescent 
Behavoir;" a series of 15 half-hour units seen Mondays at 1:00 PM 
in which all the various phases of teen-age life are explored lilt* 

"Family Life," M Emotional Needs," "Manners and Mores," "Social 
Relationships, " "Group Needs," "School and the Teen-Ager," etc. 

i 

etc., with teen-agers, parents, psychiatrists, etc., participating 
to help viewers — particularly mothers, to better understand their 
youngsters. 

I 

i 

WHEC-TV also telecast a 20-minute discussion by Robert Moses, 
Power Authority Chairman and Chairman of the New York State 
Council of Parks; Colonel William S. Chapin, General Manager 
of the New York State Power Authority; J. Burch McMorran, Chief 
Engineer, Power Authority; Gilmore D. Clarke, Consulting Land- 

i 

scape Architect, on the problems related to the development of the 
St. Lawrence River as a result of present Seaway construction. 

"Report Card," a series of 5 programs dealing with the present 
state of education in the United States... purchased on kinescope 
from CBS-TV and used in the 7:00-7:30 PM period Thursdays 
because WHEC-TV believed it important to have such discussions 
heard in the Rochester area. 

i 

i 

"Mike Makes His Mark" produced by the New York State Teachers 
Association showing a school in action — how it meets the challenge 
of potential deliquency. Changing a mark of resentment into the 
mark of a man was presented 7:00-7:30 EM November 17, 1955. 
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SUMMARY (contd.) 

WHEC-TV covered the local election live via remote pickup 
November 8, 1955, preempting network commercials where 
necessary to give a complete visual and work story of developing 
events. 

These are typical of the programming efforts of WHEC-TV to 
preserve timeliness and to offer a balanced public service 
operation. 
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PROGRAM LOG ANALYSIS BY 
TYPE 

December 25 thru December 31 
1955 


1. 

Entertainment 

89. 5% 

2. 

Religious 

1. 2% 

3. 

Agricultural 

None 

4. 

Educational 

2.6% 

5. 

News 

2.4% 

6. 

Discussion 

0. 9% 

7. 

Talks 

3.4% 



100. 0% 
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PROGRAM LOG ANALYSIS 
December 25 thru 31, 1955 


8 a. m. - 

6 p. m. - 

All 

Total 

6 p. m. 

11 p. m. 

Other 

Hours 


(1) Network commercial 75. 8 

83.3 

12.9 

67.6 

(2) Network sustaining 13. 3 


28.4 

11.6 

(3) Recorded commercial 0. 8 

13.9 

49.^ 

12.6 

(4) Recorded sustaining 10.1 

(5) Wire commercial 

(6) Wire sustaining 


3.3 

! 

i 

i 

i 

i 

6.1 

(7) Live commercial 


6.2 

1.1 

(8) Live sustaining 

2.8 

i 

1.0* 

(9) Total commercial 76. 3 

97.2 

68.3 

81.3 

(10) Total sustaining 23.4 

2.8 

31. T 

18.7 

(11) Complete Total 100% 

(12) Actual broadcast 

100% 

ioo%; 

100% 

hours (per wk.) 32 

(13) No. of spot announce¬ 

18 

9:4Q 

i 

i 

59:40 

ments (per week) 149 

(14) No. of non-commercial 
spot announcements 

56 

42 

i 

i 

247 

(NCSA) (per week) 40 

15 

23 

78 


* While WHEC-TV and WVET-TV are individual stations and 

fully competitive, it is necessary, since they share one channel, 
that close correlation of programming be done in order to assure 
balanced programming for the whole channel. WHEC's hours of 
operation, under the share time agreement, fall predominantly 
in times normally accorded to network type programming. How¬ 
ever, the instant week, used for the purpose of this analysis, is 

I 

substantially less than the year-round average in so far as local 
live programming is concerned and is, therefore, not neces- 

I 

sarily typical from that standpoint. 



ORGANIZATIONS SERVED WITH PUBLIC SERVICE SPOTS 


Arena Theatre 
Alien Registration 
School Buses 
Air Force 
Army Reserve 
Blood Bank 
Brand Names 
Leukemia Assoc. 

Better Schools 
Care 

Community Chest 
Community Players 
Community Promotion 
Car Thieves 
Civilian Defense 
Crusade for Freedom 
Coast Guard 

Safety (Home, Driving, etc) 

Election Bulletins 

Fire Prevention 

Labor Registration 

Good WiU 

Religion 

Holiday Driving 

Hire the Handicapped 

Juvenile Delinquency 

Immigration 

Medical Aides 

March of Dimes 

License Plates 

Naval Reserve 


Common Cold 
NYS Discrimination 
Engineers Week 
NYS Thruway 
Girl Scouts 
Pre Cana Conference 
Fund Raising 
National Boys Week 
Easter Week and Seals 
Nursery School for Blind 
Physical Panorama 
NARTB 

Camping Information 

Wild Life 

Policemans Ball 

Civil Service 

NYS Fishing Guide 

Catholic Theatre 

Clean Up Week 

Senior Citizens 

Boy Scouts 

AAU Gym 

African Violets 

Rehabilitation for the Blind 

Mental Health 

NYS Parks 

Maritime School 

Armed Forces Day 

Parking Courtesy 

Rotary Clubs 

Lilac Week 


ORGANIZATIONS SERVED WITH PUBLIC SERVICE SPOTS (contd.) 


Nurse Recruiting 

Naval Air 

National Guard 

Polio Drive 

Radio Free Europe 

YMCA 

YWCA 

Jyma 

Jywa 

Board of Education 

Police Athlete League 

Unemployment Insurance 

Board of Education 

Church of the Latter-Day Saints 

Korean Orphans 

Income Tax 

Jr. League Follies 

National Crime Prevention 

Heart Fund 

Brotherhood Week 

Society for Propagation of Faith 
Catholic Youth Organization 
Neighborhood Improvement 
Rochester Public Library 
Roch. Museum of Arts and Scier 
Girl Scouts 
Veterans Day 
Parents 1 Responsibility 
United Church Canvas 
American Rifle Association 
Salvation Army 


Foster Ifcrents 
Working Papers 
Hire Older Workers 
International Shut-in Day 

I 

TV Servicemei 
Keep America Beautiful 

I 

Opera Under tie Stars 
Negro College 
NY Air Show 
Hire the Migrate 
Japanese Beetle 
Conservation 

Department of Agriculture 
Cherry Pickeri 
Tennis Clinic j 

I 

Firemans Benefit 
Marine Corps Reserve 
Eye Bank 

United Jewish Appeal 

Roch. Assoc, of United Nations 

Farm-City Week 
Youth Week 

i 

Memorial Art Gallery 
Eastman House 

i 

5 

Boy Scouts 
Disabled Veterans 
Flood Relief 
Planned Parenthood 
Better Vision Institute 
Lions' Club 
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PROJECTED PUBLIC SERVICE PROGRAMMING FOR 

NEXT SIX MONTHS 

In general, there will be a continuance of WHEC-TV’s policy 
of bringing programs dealing with topics of immediacy. Currently, 
work is under way arranging for a discussion presentation on 
Educational TV; informational programs on how the average tax¬ 
payer can prepare his federal and state income tax. (Income tax 
program is already scheduled 7:00 PM February 2, 1956.) 

Also planned are discussions of community questions along with 
descriptive and informational programs about some of the local 
organizations and institutions associated with the civic, cultural 
and community interests of this area. 

v\ 

As indicated by correspondence, Channel 10 is engaged in 
discussion with the Rochester Board of Education for the presentation 
of a Kindergarden of the Air, and our plans are firm to continue 
our educational series from the University of Michigan and possibly 
expand our cooperative efforts with them. 

To summarize, WHEC-TV is not committing itself to an inflexible 
series, but rather is seeking out community needs, issues, interests 
and programming to best serve them. 
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i 

i 

i 


CHANNEL 10 Rochester 4, N. Y. 

) 

January 23, 1956 

I 

Dr. Howard C. Seymour 

Board of Education ; 

13 S. Fitzhugh Street j 

Rochester, New York 

Dear Cy:- 

When I wrote to you originally regarding the i 
" Kindergarten of TV” I had in mind that we would I 

i 

probably attempt to parallel the normal school 
year. However, there is no restriction that we 

i 

would impose on the length of time, as both 
Erv Lyke and I agree that this kind of programming 
would embody all the elements of programming in t 
the public need for education and public service. 

i 

! 

i 

The 9:00 to 10:00 AM period will be held 
available pending any decision you may come to. 

Best regards. . . 

Cordially yours, 

WHEC, Inc. 

CD-mmg (Signed:) Glover DeLaney 
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BOARD OF EDUCATION 
13 Fitzhugh Street, South 
Rochester 14, New York 


January 19, 1956 

Superintendent of Schools 

Mr. Grover DeLaney 
WHEC 

40 Franklin Street 
Rochester 4, New York 

Dear Grover: 

We are coming closer by the minute to 
taking you up on your offer of time on Channel 10. 

I assume that if we were to use the assigned time 
we would keep it for a definite length of time. Would 
it be for a thirteen-week period, a fifty-two-week 
period, or what ? 


HCS:P 


Sincerely yours, 
s/ Cy 

Howard C. Seymour 
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i 

CHANNEL 10 Rochester 4, N. Y. 

' I 

I 

I 

j 

January 23, 1956 

i 

i 

Dr. Howard C. Seymour 
Superintendent of Schools 
Board of Education 
13 S. Fitzhugh Street 

Rochester, New York | 

I 

Dear Cy:- 

A11 of us follow with great concern your manifold 
problems on the teacher situation. Naturally we are 
very concerned with the threat of no Kindergarten Classes, 
and wonder if our facilities might be useful to you in an 
emergency. If so, consider this a firm offer of 9:00 to 
10:00 every morning on Channel 10, in which We will 

I 

supply everything but the teachers. 

i 

Let’s hope it never comes to this, but Relieve 
me we are ready and willing to help should this! threat 

I 

actually materialize. I hope you will give the offer 
serious consideration because I believe that here is 

i 

a specific instance where educators and communications 
can join hands to take care of a real need. 

Very best regards... 

Cordially yours,! 

| 

WHEC, Inc. 

I 

I 

GD-mmg (Signed:) Glover DeLaney 


i 
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UNITED STATES POST OFFICE 
Rochester 3, N. Y. 

December 30, 1955 


Mr. C. Glover Delaney 
General Manager, WHEC 
40 Franklin Street 
Rochester 4, New York 

Dear Mr. Delaney: 

Christmass 1955 was a record breaker in the Rochester Post 
Office. Not only did we experience our greatest volume, but 
we reached the "peak" a full two days sooner than in past years, 
which gave us better opportunity to handle the mail successfully. 
This could not have been possible without the assistance of 
people like yourself who aided in our "Mail Early" campaign. 


On behalf of the Rochester Postal Team, I want to thank you 
for arranging for the excellent TV coverage of our operations, 
and for the many spot announcements on both Radio and TV. 
Please convey my thanks to both the technicians and the an¬ 
nouncers who handled these matters so admirably. 


With every good wish for the success of your organization in 
1956, and for you and yours, health and happiness in the 
coming year, I am, 


Sincerely, 


ED:IjBC:PJD:al 


L. B. CARTWRIGHT 
Postmaster 
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MONROE COUNTY COUNCIL 
VETERANS OF FOREIGN WARS OF U.S. 

i 

Rochester 14, N. Y. 

! 

January 20, 1956 

i 

I 

Mr. C. Glover DeLaney, Vice President 
Station WHEC 
40 Franklin Street 

Rochester 4, New York 

• 

Dear Mr. De Laney: 

The Veterans of Foreign Wars have followed with interest 
the controversy over Channel 10. We are appalled ^t the 
prospect that Rochester may again become a one channel 
city with 10 blacked out until the controversy is settled. 

Channel 10 has performed outstanding service not only to 
the VFW but to all veterans organizations. Your cooperation, 

j 

at times anticipated our needs and our requests and many 
times you have furnished not only facilities but advice, 
manpower and financing for various projects associated 
with veterans. 


It would be a singular disservice to the veterans of this 


area, their families and to the community in general if 


this area were deprived, even temporarily, of the 
services of Channel 10. 


Sincerely, 


s/ J. Mallory Loos, Commander 
Rochester and Monroe County 
Department of New York 
Veterans of Foreign Wars 




74 


TREASURY DEPARTMENT 
U. S. Savings Bonds Division 

213 Federal Bldg. 
Rochester, N. Y. 
January 18, 1956 


Mr. William J. Adams 
Program Director 
WHEC-TV Broadcasting Station 
Rochester, New York 

Dear Mr. Adams: 

WHEC has been doing such fine work in the matter of 
publicizing Savings Bonds for the U. S. Treasury, that it 
occurred to me you are overdue in receiving our congratulations 
for your continuing community support. 

Were it not for television stations such as WHEC, our 
Bond sales would be below par. In other wards, the reason 
we are increasing sales each year, is due in a great measure 
to your station^ giving us almost daily plugs for Savings Bonds. 
May this continue indefinitely. 

Your station has been giving our government excellent 
support for many years, and there is still a need to keep up 
the good work. 

This office wants you to know we do appreciate your 
help, and if we can be of service to you at any time, please 
call on us. 

Sincerely, 

s/ F. J. Weismiller 

Area Sales Manager 


96 


75 


CITY OF ROCHESTER 
New York 

Bureau of 
Public Health 

January 18, 1956 j 


Mr. Bill Adams, Program Director 
WHEC-TV Broadcasting Studios 
40 Franklin Street 
Rochester 4, New York 

Dear Mr. Adams: 

I 

We wish to take this opportunity to thank you and 

i 

station WHEC-TV for your generous contributions!to TV Time. 
The amount of time and money your staff has expended, has 

I 

helped considerably to bring nessages of public health education 
and information to the public. I particularly want to mention 
the tremendous help you were in putting on an excellent half- 
hour TV show when we were introducing the community trial 
polio vaccine program in 1954. We in the field of public health 
appreciate your interest in the Albert D. Kaiser Memorial Fund. 
Your recent half-hour TV show pertaining to this project was 
worthy of praise. I am sure it took a great deal of time, 
money and effort on the part of the personnel of W&EC to put 
on this show. 

We hope that your staff will continue its interest in 
public health education activities. Please call on ds if we 
can be of assistance. 

i 

Sincerely yours, 

s/ Mary Foster 
Public Health Educator 

I 


MF RS 
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THE FEDERATION OF CHURCHES 
Of Rochester and Vicinity 

January 19, 1956 

Dear Mr. DeLaney: 

We should like to express to you our appreciation for the 
Programs that WHEC-TV has made possible on Channel 10 both for 
the Federation and for the National Council of Churches as well 
because in video we are closely related. 

Not only for the regular Programs are we grateful, but also 
for generosity of your station with spots announcements in connection 

with our area-wide United Church Canvass in November, our own 

; 

Financial Campaign in January as well as with other special items 
throughout the year and the constant invitation to attend Church — 
all make us very appreciative. 

The possibility that an area of our size and widespread TV 
reception might be reduced to one Channel at a time when more 
Channels are being made available for other areas, seems to me to 
present the gravest unhappy consequences. On the one hand, variety 
is limited thereby. Much more important, however, is the negative 
aspect of the creation of an unnecessary reduction of outlets which 
would not but greatly handicap the presentation both of Programs 
and of public service. 

May I express the earnest wish which I am sure is shared 
by the Pastors of the 234 Churches which are members of our 
Federation — Protestant, Orthodox and Anglican — and the 232 
additional Churches served by our Federation, that Channel 10 may 
not go off the air even for a short period while legal intricacies are 
being untangled. 

To the man in the street these legalities do not seem very 
realistic. The Station is operating. There is no assurance that 
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FEDERATION OF CHURCHES (contd.) 

i 

i 

those raising questions could operate a Station. While it may be 

i 

necessary to answer the questions, it hardly seems necessary to 
penalize a whole area by forbidding operation while the answers to 
the questions are sought. i 

Faithfully yours L 

r 

i 

s/ Hugh Chamberlin Burr 

I 

i 

| 

I 

i 

DIVISION OF EMPLOYMENT j 
New York State Employment Service 

October 6, 1955 

Station WHEC-TV 
40 Franklin Street 
Rochester 4, New York 

Gentlemen: Attention: Program Director 

The labor "squeeze" on food processing plants in the 

j 

Rochester Area is more severe now than when we requested your 

i 

assistance in August and in September. Apple prpcessers are 
particularly hard pressed. One apple packer reported only half 
of its machines are operating because women in communities adjacent 
to this particular plant are not available. 

I 

We shall be grateful if you make use of the Enclosed "spot" 
announcement as frequently as possible from 
elusive. We assure you the need for additional female cannery 
workers is extremely urgent. 

We are deeply grateful for your invaluable assistance. Your 
cooperation on September 20, 21, and 22 helped uS to recruit the 
dozen bus loads of women we are daily despatching to nearby food 
processing plants. 

Very truly yours, | 

s/ James T. Baldwin, Asst. Mgr. 


October 7-12, in- 


Encl. 
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99 MONROE COUNTRY CHAPTER 

of 

The National Foundation for Infantile Paralysis 
Rochester, N. Y. 

September 13, 1954 


Mr. William J. Adams 
Station WHEC 
40 Franklin Street 
Rochester 4, New York 

Dear Bill: 

The Board of Directors of the Monroe County Chapter of 
the National Foundation for Infantile Paralysis has asked 
me to express to you, and to the entire staff of Station WHEC 
their appreciation for the help you gave us in making the 
Polio Benefit Night at Red Wing Stadium a success. 

We are indeed grateful to you. 

Sincerely, 
s/ Betty 

Mrs. John L. Wehle 
Vice -Chairman 

msw/j 

P.S. Thanks again for all your help during the vaccine 
trials too, Bill. 
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YOUNG WOMEN’S CHRISTIAN ASSOCIATION 
Rochester 4, New York 

i 

| 

January 20, 1956 


Mr. William Adams 
Television Program Director 
Station WHEC 
Rochester 4, New York 

i 

Dear Bill: 

I 

I want you to know that I am one of many people in 
Rochester who are disturbed over the fact that thi$ city may be 
served by only one TV channel during the time operators of 
Channel 10 are involved in litigation concerning their right to 
broadcast. 

During the time Channel 10 has been in operation our 

i 

organization has received wholehearted cooperation from your 
station in using our program material and in getting our interpre 

i 

tation to the public. You were especially helpful during our 
Centennial Year last year and we appreciate it very much. We 

j 

shall continue to want to use Channel 10. 

I 

As an individual I consider limiting Rochester to only 
one TV channel could be serious in a time of emergency. I 
feel that in a city of this size at least two channel^ should be 
available at all times. 

Sincerely yours, j 

s/ Bertha Arlidgej 

Mrs. William G. Arlidge 
Public Relations Secretary 


BA/ew 
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AUTOMOBILE CLUB OF ROCHESTER, INC. 

Rochester 7 . New York 

January 19, 1956 


Mr. C. Glover DeLaney 

Vice-President 

WHEC 

Rochester 4, New York 
Dear Mr. DeLaney: 

During the past year your station WHEC-TV has 
rendered an invaluable service to both the Automobile 
Club of Rochester and the motoring public. 

Your cooperation in helping us render a public 
service to the people of Rochester prompts us to commend 
you at this time. Without the TV stations in Rochester, 
the Automobile Club and other safety organizations would 
be curtailed in their efforts to promote traffic safety. 

We are indeed grateful for your courtesy and 
cooperation. 

Sincerely yours, 


CHG:ri 


s/ Charles H. Gertner 
Executive Vice-President 
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ROCHESTER SAFETY COUNCIL 
Rochester Chamber of Commerce 


January 20, 1956 

Mr. William J. Adams i 

Program Director 
WHEC, Inc. 

Rochester 4, New York 

Dear Mr. Adams: 

You undoubtedly have read of my election as president 
of the Rochester Safety Council of the Chamber of Commerce. 

My activity with the Council over the years has made me keenly 
aware of the part played by both WHEC-TV and WVET-TV in 
bringing the message of accident prevention to the public. As 
I start my term of office, I take this opportunity ti express the 
appreciation of the Rochester Safety Council for th^ splendid 

l 

cooperation we have received from both stations. 

The possibility that service over Channel 10 may be 
interrupted has been disturbing news to us at the Rochester 
Safety Council. Recognizing the great effectiveness of television 
promotion for safety, we are distressed at the prospect of any 
diminution of service that would curtail the amouni of time 
available for public service broadcasts. We sincerely hope that 
the situation may be resolved without the necessity of removing 
Channel 10 from the air. 

Again, thank you for your continuing cooperation and 
support. 

Very truly yours, 

s/ Jacob Gitelman, President 
Rochester Safety Council 
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ROCHESTER CONVENTION & PUBLICITY BUREAU, Inc. 
Little White House . Washington Square 
Rochester 7, N. Y. 

January 19, 1956 


Mr. C. Glover DeLaney 
Vice-President 
WHEC-TV 
Rochester 4, N. Y. 

Dear Mr. DeLaney: 

Along with other non-profit Rochester service organizations such 
as ours, let me offer my appreciation to you and members of the 
staff at Channel 10 for your wholehearted cooperation in numerous 
projects of a civic and community nature. 

At all times we have known that we could count on your fine assistance 
in many of the activities we undertake throughout the year. Both in 
promoting and reporting these activities, Channel 10 has been most 
helpful. 

The loss of Channel 10 in Rochester would not only greatly impair 
our varied activities at the Convention & Publicity Bureau, but 
deprive thousands of viewers of broadcasting facility that has 
attained an outstanding record of community service. 

Here’s hoping that such a decision never materializes. 

Most sincerely, 


WHG/p 


s/ William H. Gannett 
Executive Secretary 
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ROCHESTER PUBLIC LIBRARY 
Rochester 4, N. Y. 

I 

January 19, 19 56 

i 

Mr. C. Glover DeLaney, Manager 
Station WHEC-TV 
40 Franklin Street 
Rochester 4, New York 

Dear Mr. DeLaney: 

In my work of publicizing the library, I am greatly 

i 

aided by the various communication media in thej city. 

Channel 10 has, through public service spot announcements, 

j 

movie news shots and interview programs, been a real help 
in telling the library story to the people of the area. 

i 

From the standpoint of the library’s interests, as 

i 

well as from that of the contribution which Channel 10 
programming makes to the cultural and informational life of 
the city, I feel that it would be a dreadful thing to have it 
taken off the air. 

Sincerely yours, I 

s/ Marion L. Simmons 

Public Relations Director 

i 

MLS:cjs 
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GEORGE EASTMAN HOUSE 
900 East Avenue 
Rochester 7, N. Y. 

January 19, 1956 


Mr. William J. Adams, Program Director 
WHEC-TV 

Rochester 4, New York 
Dear Mr. Adams: 

On behalf of the George Eastman House, I would like 
to take this opportunity to thank WHEC-TV for the splendid 
support given us in helping to make the citizens of the 
Rochester area aware of our educational mission in present¬ 
ing progress in the art and science of photography and the 
motion pictures. 

It would be a great loss to us, and to those who learn 
of our activities through your efforts, were the facilities 
of Channel 10 to be curtailed. 

Yours sincerely, 


BN/msw 


s/ Beaumont Newhall 
Curator 
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THE YOUNG MEN’S CHRISTIAN ASSOCIATION 
of Rochester, New York 

January 19, 1956 


Mr. William Adams 
Program Director, WHEC 
Rochester 4, New York 

Dear Mr. Adams: 

I should like to register a vigorous protest to the 
possibility of losing the TV Channel which brings in the 

i 

Columbia and ABC networks. 
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YOUNG MEN’S CHRISTIAN ASSN, (contd.) 

It would indeed be most unfortunate to deprive the 
thousands of regular patrons of the enjoyable and educational 
features of these great networks. 

Very sincerely, 

i 

s/ C. E. Cline 

Associate General Secretary 


HARSHE - ROTMAN, INC. 

Rochester 4, New York 

January 20, 1956 

Mr. W. Glover DeLaney 
Vice President and General Manager 
Station WHEC 
Rochester 4, New York 

Dear Mr. DeLaney: 

As public relations counsel to five of Rochester 1 s 
tries, we wanted you to know how appreciative we 
splendid cooperation extended by WHEC in public 
ties on behalf of our clients. 

I have been very much aware of this public-spirited attitude for 
well over a decade, and it has seemed to us that the responsiveness 
of your station to requests for assistance on public service projects 
has increased over the years. 

j 

Through the use of your facilities, we have been aple to tell the 
_ i 

story of Rochester industry at work, aided the cause of employee 

morale, and in general, contributed to the over-all fund of 

I 

community information about the companies we represent, in- 
eluding: Bausch & Lomb Optical Co., R. T. Frenich Company, 

j 

i 

l 

i 

i 

i 

i 

i 

_i__ 


leading indus- 
| are of the 
service activi 



86 

HARSHE - ROTMAN, INC. (contd.) 

Graflex, Inc., Taylor Instrument Companies and The Todd 
Company, Inc. 

I think it is a safe statement to say that never have we called on 
WHEC for assistance in telling the story of Rochester industry, 
or of a wide variety of philanthropic and community service 
activities which we have handled, when the station did not deliver 
far more than was asked. 

Station representatives, like your TV Program Director, William 
J. Adams, have given most unselfishly of their time and talents 
in assisting our efforts whenever such assistance was suggested. 

108 It would be difficult, indeed, to express the kind of gratitude we 
feel about the cooperation that has been extended to us, but these 
comments will indicate our thanks to at least some degree. 

Cordially yours, 
s/ Warren Phillips 
WP:dsl 
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109 PUBLIC SERVICE ANNOUNCEMENirS 

i 

DECEMBER, 1955 



10-Secs 

5-secs 

20-secs 

2 secs 

60 secs 

Safety 

48 

3 

26 

9 

7 

Xmas Seals 

7 

4 

5 ! 

18 

9 

Xmas Bureau 

18 


j 

3 

5 

Safe Driving Day 



1 

3 

3 

Care 

6 


8 

5 

4 

Red Cross 

17 

1 

5 

7 

3 

Olympic Fund 

22 


2 



Payroll Savings 

9 


2 



Community Chest 

7 


1 

2 


Better Schools 

5 


2 j 


2 

TB Education 



1 
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1 

Hire the Handicapped 


1 

1 



Child Safety 



1 



Toys for Tots 

11 


9 

3 


Eyeglasses for Needy 

1 




1 

Arena Theatre 

1 


6 



Mail Early 

14 


5 

i 


Social Security 

2 


3 

1 

1 

4 

Teen Agers 
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5 

| 


USO Mail Call 

1 


1 



Schools 



2 
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Brand Names 



1 

1 

1 

i 


Civilian Defense 



1 

i 

5 

Ne ighborhood Improvement 





1 

US Savings Bonds 

3 


13 

7 


Go To Church 




7 

i 


Religion in American Life 

8 


11 

i 

1 

3 

Veterans Administration 

2 


4 



Coast Guard 





6 

Marine Corps 

5 


1 

i 

! 
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Council of Churches 
All Faiths Appeal 
Immigration 
Army Reserve 


110 [Received Feb. 23, 1956, FCC] 

PETITION FOR COMPLIANCE WITH JUDGMENT 
OF THE COURT OF APPEALS 

COMES NOW Federal Broadcasting System, Inc., protestant herein, 
and petitions the Federal Communications Commission to issue an order 
in compliance with the decision of the Court of Appeals for the District 
of Columbia Circuit in the case of Federal Broadcasting System, Inc, v. 
Federal Communications Commission (No. 12, 252), which decision was 
issued July 28, 1955, and directed to the Commission December 21, 

1955. Petitioner assigns the following reasons: 

1. As has been recounted in numerous pleadings before the Com¬ 
mission, Federal Broadcasting System (Federal) protested an illegal grant 
of television broadcasting Channel 10 in Rochester, New York to Veterans 
Broadcasting Company, Inc. (Veterans), and WHEC, Inc. The protest of 
Federal was upheld by the Court of Appeals for the District of Columbia 
Circuit (Case No. 12,252) July 28, 1955, and certiorari was denied by 
the Supreme Court of the United States (Case No. 482) December 12, 1955. 
A certified copy of the opinion and judgment of the Court of Appeals was 
received by the Commission December 22, 1955, and no action has been 
taken thereon. Approximately one month after the Commission received 
this judgment, Public Law 391, which amended Section 309(c) of the Com¬ 
munications Act of 1934, was signed by the President and became effective. 

As of this date, the Commission has not acted on the judgment of 
the Court of Appeals issued pursuant to its decision of nearly seven months 


10-Secs 5-Secs 20-secs 2 secs 60 secs 


193 


“3 


124 


“63 


1 

1 

3 

“53 


ago. 
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111 2. By definition, a retrospective law looks backward. 

”A retroactive or retrospective law in the legal sense is one 
that takes away or impairs vested rights acquired under existing 
laws, or creates a new obligation, imposes a nev^ duty or attaches 
a new disability in respect of transaction or consideration already 
passed. " Corpus Juris Secundum, Statutes Sec. |412. 

It is axiomatic that Federal received, under Section 309(c) as ori¬ 
ginally enacted, certain rights which became vested at the time of allow¬ 
ance of its protest by the Court of Appeals on July 28, ^.955. Among these 
rights was the freedom from unfair competition that might arise from 
an unlawful exercise of power by the Federal Communications Commis¬ 
sion which permitted the operation of Stations WVET-TjV and WHEC-TV 
in the same market area with WSAY. The right to compete for advertis¬ 
ing revenue in the Rochester market area, unopposed )iy illegal and unfair 
competition created by misconstruction of the Communications Act of 1934 
and the rules and regulations of the Federal Communications Commission, 
is the most valued right of Federal Broadcasting System and vitally nec- 

essary to its survival under the American system of frfee enterprise. To 

| 

eliminate this right by tortured construction is to apply retroactively a 
statute not designed for retroactivity in this sense and to invoke the threat 
of unconstitutionality. 

3. Retrospective or retroactive legislation is no^ favored. Claridge 
Apartments Co. v. C.I.R., 65 Sup. Ct. 172, 323 U.S. 141, 89 L. Ed. 

139. Whether a statute operates prospectively, or retrospectively or 
retroactively is a matter of legislative intent (Hiatt v. Hilliard, 180 

F. 2d 453), and the language of the statute is the surest guide to the legis¬ 
lative intent. Wolf v. Roosevelt, 39N.Y.S. (2d) 955. The presumption 
of prospectivity arises unless the purpose and intention of the legislature 

112 to give a statute a retrospective effect is clearly apparent. Hassett 
v. Welch, 58 Sup. Ct. 559, 303 U.S. 303, 82 L. Ed. 858. Massachusetts 
Mutual Life Ins. Co. v. George and Co. (C.A. Neb.), |148 F. 2d 42. 

4. Federal shows that the clear and unmistakable wording of Public 
Law 391 makes no mention of any retroactivity whatsoever and that its 
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avowed intent and purpose is prospective only. Indeed, the language of 
the statute precludes the possibility of retroactive effect in that its 
phraseology contemplate a single decision of the Commission which grants 
a protest, designates an application for hearing upon issues and makes 
affirmative findings that the public interest requires a grant remain in 
effect: " . . . unless the Commission affirmatively finds for reasons 
set forth in the decision . . . " (Emphasis supplied) 

Had the Congress contemplated retroactivity in a case similar to the 
instant one, it would have, of necessity, made provision for more than 
one decision. 

5. That the Congress did not contemplate retroactivity of amended 
Section 309(c) is further borne out by the debates. On the House side 
the debate on HR 5614 (which eventually became Public Law 391) mentioned 
briefly potential retroactive effect: 

tT Mr. HARRIS: . j . in those cases which have already been 
designated to full evidentiary hearings; therefore this will have no 
effect whatsoever on pending cases . . . ." 1/ 

Congressman Harris introduced into the Record (at page 9613) a 
letter directed to him July 6, 1955, by the Chairman of the Commission: 

"It is our opinion that in the absence of any congressional 
statement of intent on the matter, it might be legally possible for 
the Commission to reconsider previous determinations as to whe¬ 
ther evidentiary hearings are required or grants should be stayed 
113 in those cases which are still pending before the Commission. In 
general we believe, however, that the public interest would not be 
served by any such reconsideration. The only exception to this view 
which the Commission has is with respect to cases where the Com¬ 
mission has issued a final decision denying a protest, either before 
or after hearing, and in which, pending a court appeal, the grantee 
has constructed its station and begun operation. Under these special 
circumstances the Commission believes that if it is reversed by the 
court of appeals, it should have the opportunity, in the event that the 
amendments to section 309(c) have been enacted into law, to conduct 
1/ CONGRESSIONAL RECORD, July 21, 1955, p. 9612. 


any further proceedings upon the basis of the ambnded language 
of section 309(c). ” 

6. The possibility of a retroactive effect of this legislation was 
also raised on the Senate floor in debate. Quoting froi^i the Senate Report 
on HR 5614, Senator Purtell, of Connecticut, stated: 

,f Your committee was specifically concerned about the possible 
retroactive effect of enactment of this legislation upon pending 
protest proceedings. The Commission, through its witnesses and 
in a letter made part of this report, stated that ^here the Com¬ 
mission has already made a determination that aj protest should be 
set for evidentiary hearing or that the effectiveness of a grant should 
be postponed pending such hearing and the matter has proceeded on 
this basis, reconsideration of these determinations would not ap- 
pear to be required, and would normally appear to serve no public 
purpose. Your committee concurs with this vieyr and construes this 
to apply to any protest on file with the Commission prior to the en¬ 
actment of this bill. M 2/ 

7. Federal submits that it was the intent of the Congress in en- 
acting HR 5614 to provide that in the case where a proiest had been denied 
by the Commission prior to the effective date of Publib Law 391 and, sub¬ 
sequent to such effective date the Court reversed the Commission and al¬ 
lowed the protest, then and in that event the Commission should have au¬ 
thority to determine whether or not the public interest!would be served by 

continuance of a station then in operation. Conversely!, the Congress had 

i 

no such intention of applying retroactivity to such a case as the instant 
one, where a court had decreed the validity of a protest; had issued its 
mandate to the Commission and the protestant's rights! had vested all 
prior to the effective date of Public Law 391. 

114 8. This is borne out by the emphasis and construction set forth in 

a letter from the Chairman of the Commission to Senator Pastore, dated 

. j 

July 11, 1955: 


2/ CONGRESSIONAL RECORD, January 12, 1956, p. |363. 
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"However, we do not believe that the public interest would 
be served by reconsidering these determinations [certain eviden¬ 
tiary hearings are required or the effectiveness of grants should 
be postponed] in the protest proceedings still pending before the 
Commission. The only exception to this view which the Commis¬ 
sion has is with respect to cases where the Commission has issued 
a final decision denying a protest, either before or after hearing, 
and in which, pending a court appeal, the grantee has constructed 
its station and begun operation. Under these special circumstances 
the Commission believes that if it is reversed by the Court of Appeals, 
it should have the opportunity in the event that the amendments to 
section 309 (c) have been enacted into law, to conduct any further 
proceedings upon the basis of the amended language of section 309 
(c). (Senate Report 1231, 84th Cong., 1st Session, p. 8) 

If the Commission had anticipated retroactivity of Public Law391 
in a case such as this, it need have been demonstrated by wholly different 
language, such as: 

"The only exception to this view which the Commission has is 
where the Commission has issued a final decision denying a protest 
either before or after hearing and in which pending a court appeal, 
the grantee has constructed a station and begun operation. Under 
these special circumstances, the Commission believes that if it 
is reversed by the Court of Appeals it should have the opportunity, 
in the event that the amendments to section 309 (c) should thereafter 
be enacted into law, to conduct any further proceedings on the basis 
of the amended language of section 309 (c). 

9. Some additional light may be shed on the matter by the comment 
of Senator Pastore, on the Senate floor: 

"In order to avoid any possible misunderstanding as to the sit¬ 
uation where a party in interest has filed an objection or opposition 
in a proceeding prior to the enactment of this bill and such objec¬ 
tion or opposition is denied without a full hearing, and a protest 
under 309 (c) is filed by such a party in interest at a later date, 
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this bill will not apply . . . ." 

There is no reason expressed or implied in the legislative history 
115 of HR 5614 differentiating between a previously |iled protest involv¬ 
ing prior proceedings under section 309(c) and one not involving that sec¬ 
tion—nor should there be. 

10. Under section 309(c), as originally enacted, the Commission 
had no discretion in the removal of Stations WVET-TV and WHEC-TV 
from the air upon grant of Federal’s protest thereto. Camden Radio, Inc. 
v. FCC(C.A.D.C. #11833); Metropolitan Television Co. v. FCC, 12 
R.R. 2001. Although the Commission might maintain existing service 
in effect, the operation of WVET-TV and WHEC-TV was not within the 
pirview of this phrase. This is conceded by the Commission: 

i 

"MR. McCONNAUGHEY: ... In my judgment, the Commis¬ 
sion would not, under the present act, be authorized to say that 
WVET and WHEC is an existing service because lit was not an ex¬ 
isting service at the time the grant was made. 3/ 

♦ * * * * 

MR. WILLIAMS: . . . Regardless of what grounds the protest 
may be based upon, so long as those grounds are stated specifically 
in the protest then the Commission has no alternative but to postpone 
the granting of the license and to hold a hearing?) 

MR. McCONNAUGHEY: That is my judgment, sir. 

11. Undeniably, the rights of Federal to continue its operations free 
from unfair and unlawful competition existed prior to the grant of Channel 
10 to Veterans and WHEC. These rights were first recognized by the 
Commission in granting Federal’s protest; they were subsequently denied 
when the Commission reconsidered such protest, and were finally given 

I 

firm recognition when the Court of Appeals reversed thie Commission 
July 28, 1955. Pursuant to appropriate rules of the Cojurt of Appeals, 

j 

a stay of mandate was issued pending appeal to the U.SJ Supreme Court. 

3/ Hearings before the House Subcommittee on HR 5614, p. 50. 

4/ Ibid., p. 52. 
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After the court refused certiorari, the stay pending appeal was in effect 
vacated and Federal was then entitled to operate its radio station in 

116 Rochester free from the destructive competition of unlawfully 
authorized television stations. All of the foregoing occurred prior to 
passage of amended section 309(c). To apply now, retroactively, the 
new section 309 (c) is to deny valuable vested rights of Federal. The 
negation of such rights at this time, with consequent and continuing loss 
of revenue to Station WSAY, would constitute an unlawful denial of the 
due process afforded petition er under the Fifth Amendment to the Con¬ 
stitution. The very real and continuing losses of revenue suffered by 
Federal cannot be cavalierly by-passed by the Commission. The mis¬ 
construction of Public Law 391 urged upon the Commission by Veterans and 
WHEG, Inc., should receive short shrift by the Commission. 

12. Federal has fought its case successfully to the Supreme Court 
of the United States. The mandate of the Court of Appeals remains un¬ 
effectuated by the Commission. The new section 309(c) is not applicable 
to the situation presented in this matter; the basic and original section 
309(c) should govern this proceeding. Federal has shown in other plead¬ 
ings herein and before the Court of Appeals that since receipt of the man¬ 
date of the Court of Appeals, the Commission has concededly delayed, with 
the result that the law has been circumvented. The Commission, however, 
through its chairman, has assured members of the Congress that it had no 
such intentions: 

"MR. ROGERS: I appreciate that. I do not want to circumvent 
the courts. 

"MR. McCONNAUGHEY: I do not want to either. I have been 
a lawyer for over thirty years, and I certainly do not want to ever 
do that. " —^ 

117 WHEREFORE, Petitioner shows that in the light of the direct and 
unequivocal language of the statute, the debates in both Houses of Congress, 

5/ Hearings, op. cit. p. 75. 
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and the reports submitted by Committees of both Houses, retroactivity 

I 

of amended section 309(c) has not been demonstrated, cannot be inferred, 

! 

nor was it intended in a case such as the instant one, v^here a duly con¬ 
stituted court with jurisdiction certified its decision to the Commission 
for action prior to the enactment of an amendment to the statute concerned. 
The Commission has no alternative under the circumstances and, as 
afore-noted, should issue an order removing Stations WVET-TV and 
WHEC-TV from the air. Petitioner respectfully prays that such an order 
issue forthwith and that the operations of the said stations terminate 
forthwith in accord with the decision of the Court of Appeals and applicable 
laws. 

Respectfully submitted. 

Federal Broadcasting System. Inc. 

Of Counsel: By William A. Roberts 

Roberts & Mclnnis E. D. Johnston 

* * * 

(CERTIFICATE OF SERVICE) 


119 [ Filed Feb. 23, 1956, FCC] 

OPPOSITION TO PETITIONS OF VETERANS BROADCAST- 
ING COMPANY, INC. AND WHEC, INC. THAT GRANT 

REMAIN IN EFFECT, ETC. j 

| 

COMES NOW Federal Broadcasting System protectant herein and 
shows that the petitions of Veterans Broadcasting Company and WHEC, 

Inc. to permit grants of the above-entitled applications to remain in effect, 
and for other relief, should be denied for the following Reasons: 

1. Federal Broadcasting System has this day filed with the Federal 
Communications Commission a Petition for Compliance! with Judgment of 
the Court of Appeals seeking an order of the Commission that will effectuate 

i 

the decision of the United States Court of Appeals for thb District of Co- 
lumbia in case No. 12252, which decision was issued Jvily 28, 1955, 

i 




96 


and directed to the Commission December 21, 1955. In that petition Fed¬ 
eral set forth in detail the reasons why retroactive effect could not be 
accorded amended Section 309(c) of the Communications Act of 1934 
in the instant. A copy of the said petition is attached hereto as Exhibit 
A and incorporated herein. 

2. As demonstrated in the said petition of Federal, the Congress 
did not provide, directly or indirectly, that amended Section 309 (c) should 
be retroactive in the instant case. Even if the Congress had provided in 
direct or tacit manner that amended Section 309 (c) permitted the Commis¬ 
sion discretion in removing stations WVET-TV and WHEC-TV from 

the air, the Commission could not now in the public interest find that con¬ 
tinued operation serves the public interest, convenience, and necessity. 
Veterans and WHEC, Inc. have submitted to the Commission elaborately 
bound and lengthly presentations, purporting to demonstrate that they have 
operated television stations in Rochester since November 1, 1953 in the 
public interest. 

They do not constitute and neither of them constitutes the only tele¬ 
vision service received in Rochester. In addition to WHAM-TV operating 
on Channel 5 in Rochester, the area also receives signals fromstations 
in other cities in up state New York. Indeed the first three orders of 
priority for television service throughout the United Stales, as set forth 
120 in the Sixth Report and Order, are now being met in Rochester: 

At least one television service is present; the community presently operates 
a television broadcast station; and a choice of at least two television serv¬ 
ices is available in Rochester. A means for achieving the fourth priority 
is at hand in that additional UHF channels remain unused in the Rochester 
area. 

3. The Commission cannot fail to recognize that the overriding 
interests to be considered herein are broader than those administered by 
the Federal Communications Commission. The advantages that may ac¬ 
crue through the addition of yet another television service for Rochester 
are more than counterbalanced by the maintenance of constitutional rights, 
including due process, which vested in Federal Broadcasting System through 
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the application of the Communications Act of 1934, and in particular through 
the operation of former Section 309 (c). 


4. In their respective presentations of programming, Veterans and 
WHEC, Inc. have pleaded that plant construction will Remain idle and em¬ 
ployees need be laid off should the Commission remove these stations 
from the air in accord with applicable statute. 


Federal shows that this plaintive reasoning must 


be disregarded 


by the Commission. The same pleas led to the adoptidn of the require¬ 
ments in the Communications Act that a construction permit be obtained 
before prior-constructed facilities could be licensed. The doctrine of 
caveat emptor has been recognized as recently as in the testimony of the 


Chairman before the House Subcommittee holding hearings on HR 5614 


in 1955: 


MR. McCONNAUGHY—I have thought of that a gbod many times, 
Mr. Chairman, and I believe the party who gets the temporary grant 
does so, and knows that he is doing so, at his own riskj knowing that 
there might be an adverse result. (House hearing on HR 5614, Page 
53). j 

5. In conclusion, Federal shows that after decision by the United 
121 States Court of Appeals (and after denial of writ (if certiorari by the 
United States Supreme Court) holding that on the basis cpf facts alledged 
in FederaTs protest the law and public interest dictated that such protest 
should be granted and that pursuant to existing laws, stations WVET-TV 

i 

and WHEC-TV should be removed from the air, it would be indeed pre¬ 


sumptuous of the Federal Communications Commission j to attempt to re- 

I 

verse the judgment of the Court of Appeals and the United States Supreme 
Court. 


Wherefore, the premises considered, it is requested that the Fed- 

i 

eral Communications Commission deny the petitions of Veterans and 
WHEC, Inc. and in accord with the judgment of the Couijt of Appeals re¬ 
move stations WVET-TV and WHEC-TV from the air. j 
♦ * * Respectfully submitted. 

Federal Broadcasting System, Inc. 

By: Col. A. Roberts * * * 


(Certificate of Service) 




98 


u PETITION FOR COMPLIANCE WITH JUDGMENT 

OF THE COURT OF APPEALS 

COMES NOW Federal Broadcasting System, Inc., protestant herein, 
and petitions the Federal Communications Commission to issue an order 
in compliance with the decision of the Court of Appeals fro the District 
of Columbia Circuit in the case of Federal Broadcasting System, Inc. 
v. Federal Communications Commission (No. 12, 252), which decision 
was issued July 28, 1955, and directed to the Commission December 
21, 1955. Petitioner assigns the following reasons: 

1. As has been recounted in numerous pleadings before the Com¬ 
mission, Federal Broadcasting System (Federal) protested an illegal 
grant of television broadcasting Channel 10 in Rochester, New York to 
Veterans Broadcasting Company, Inc. (Veterans), and WHEC, Inc. 

The protest of Federal was upheld by the Court of Appeals for the Dis¬ 
trict of Columbia Circuit (Case No. 12,252) July 28, 1955, and certio¬ 
rari was denied by the Supreme Court of the United States (Case No. 482) 
December 12, 1955. A certified copy of the opinion and judgment of the 
Court of Appeals was received by the Commission December 22, 1955, 
and no action has been taken thereon. Approximately one month after the 
Commission received this judgment, Public Law 391, which amended 
Section 309(c) of the Communications Act of 1934, was signed by the Presi¬ 
dent and became effective. 

As of this date, the Commission has not acted on the judgment of 
the Court of Appeals issued pursuant to its decision of nearly seven months 
ago. 

124 2. By definition, a retrospective law looks backward. 

"A retroactive or retrospective law in the legal sense is 
one that takes away or impairs vested rights acquired under exist¬ 
ing laws, or creates a new obligation, imposes a new duty or at¬ 
taches a new disability in respect of transaction or consideration 
already passed." Corpus Juris Secundum Statutes Sec. 412. 

It is axiomatic that Federal received, under Section 309 (c) as 
originally enacted, certain rights which became vested at the time of 
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allowance of its protest by the Court of Appeals on July 28, 1955. Among 
these rights was the freedom from unfair competition! that might arise 
from an unlawful exercise of power by the Federal Cbmmunications Com- 

mission which permitted the operation of Stations WVET-TV and WHEC- 

i 

TV in the same market area with WSAY. The right to compete for adver- 

__ i 

tising revenue in the Rochester market area, unopposed by illegal and 
unfair competition created by misconstruction of the Communications Act 
of 1934 and the rules and regulations of the Federal Communications Com¬ 
mission, is the most valued right of Federal Broadcasting System and 
vitally necessary to its survival under the American system of free enter¬ 
prise. To eliminate this right by tortured construction is to apply retro¬ 
actively a statute not designed for retroactivity in this sense and to invoke 
the threat of unconstitutionality. 

3. Retrospective or retroactive legislation is not favored. Claridge 

I 

Apartments Co. v. C.I. R., 65 Sup. Ct. 172, 323 U.S.j 141, 89 L. Ed. 139. 
Whether a statute operates prospectively, or retrospectively or retroactive¬ 
ly is a matter of legislative intent (Hiatt v. Hilliard, 1^0 F. 2d. 453), and 

I 

the language of the statute is the surest guide to the legislative intent. 

Wolf v. Roosevent, 39N.Y.S. (2d) 955. The presumption of prospectiv- 

! 

ity arises unless the purpose and intention of the legislature to give a 
statute a retrospective effect is clearly apparent. Hassett v. Welch, 58 
125 Sup. Ct. 559, 303 U.S. 303, 82 L. Ed. 858. Massachusetts Mutual 
Life Ins. Co. v. George and Co. (C.A. Neb.), 148 F. 2d 42. 

4. Federal shows that the clear and unmistakable wording of Public 
Law 391 makes no mention of any retroactivity whatsoever and that its 
avowed intent and purpose is prospective only. Indeed, jthe language of 
the statute precludes the possibility of retroactive effect in that its 

i 

phraseology contemplate a single decision of the Commission which grants 
a protest, designates an application for hearing upon issues and makes 
affirmative findings that the public interest requires a grant remain in 
effect: M . . . unless the Commission affirmatively finds for reasons set 
forth in the decision . . . ." (Emphasis supplied) 

Had the Congress contemplated retroactivity in a case similar to the 
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instant one, it would have, of necessity, made provision for more than 
one decision. 

5. That the Congress did not contemplate retroactivity of amended 
Section 309 (c) is further borne out by the debates. On the House side the 
debate on HR 5614 (which eventually became Public Law 391) mentioned 
briefly potential retroactive effect: 

TT MR. HARRIS: ... in those cases which have already 
been designated to full evidentiary hearings; therefore this will 
have no effect whatsoever on pending cases . . . ." 1/ 

Congressman Harris introduced into the Record (at page 9613) a 
letter directed to him July 6, 1955, by the Chairman of the Commission: 

"It is our opinion that in the absence of any congressional 
statement of intent on the matter, it might be legally possible for 
the Commission to reconsider previous determinations as to whether 
evidentiary hearings are required or grants should be stayed in 
126 those cases which are still pending before the Commission. In 

general we believe, however, that the public interest would not be 
served by any such reconsideration. The only exception to this 
view which the Commission has is with respect to cases where the 
Commission has issued a final decision denying a protest, either 
before or after hearing, and in which, pending a court appeal, the 
grantee has constructed its station and begun operation. Under 
these special circumstances the Commission believes that if it is 
reversed by the court of appeals, it should have the opportunity, in 
the event that the amendments to section 309 (c) have been enacted 
into law, to conduct any further proceedings upon the basis of the 
amended language of section 309 (c)." 

6. The possibility of a retroactive effect of this legislation was 
also raised on the Senate floor in debate. Quoting from the Senate Report 
on HR 5614, Senator Purtell, of Connecticut, stated: 

TT Your committee was specifically concerned about the possible 
retroactive effect of enactment of this legislation upon pending protest 


1/ CONGRESSIONAL RECORD, July 21, 1955, p. 9612. 
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proceedings. The Commission, through its witnesses and in a 

letter made part of this report, stated that where the Commission 

has already made a determination that a protest should be set for 

evidentiary hearing or that the effectiveness of a grant should be 

postponed pending such hearing and the matter ha& proceeded on 

this basis, reconsideration of these determinations would not 

appear to be required and would normally appear |to serve no public 

purpose . . Your committee concurs with this view and construes 

this to apply to any protest on file with the Commission prior to the 

2 / 

enactment of this bill. ” — 

7. Federal submits that it was the intent of the Congress in enacting 

I 

HR 5614 to provide that in the case where a protest had been denied by 
the Commission prior to the effective date of Public Law 391 and, subse - 
quent to such effective date the Court reversed the Commission and allowed 
the protest, then and in that event the Commission should have authority 
to determine whether or not the public interest would be served by con¬ 
tinuance of a station then in operation. Conversely, the Congress had 
no such intention of applying retroactivity to such a case as the instant 

one, where a court had decreed the validity of a protests had issued its 

— ~ f 

mandate to the Commission and the protestant T s rights had vested all prior 
127 to the effective date of Public Law 391. i 

8. This is borne out by the emphasis and construction set forth in 
a letter from the Chairman of the Commission to Senator Pastore, dated 
July 11, 1955: 

"However, we do not believe that the public 'interest would 
be served by reconsidering these determinations |[ certain eviden¬ 
tiary hearings are required or the effectiveness of grants should 
be postponed] in the protest proceedings still pending before the 
Commission. The only exception to this view which the Commission 

I 

has is with respect to cases where the Commission has issued a final 
decision denying a protest, either before or after hearing, and in 

i 

which, pending a court appeal, the grantee has constructed its 


2/ CONGRESSIONAL RECORD, January 12, 1956, p. 363. 
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station and begun operation. Under these special circumstances 
the Commission believes that if it is reversed by the Court of 
Appeals, it should have the opportunity in the event that the amend¬ 
ments to section 309 (c) have been enacted into law, to conduct any 
further proceedings upon the basis of the amended language of sec¬ 
tion 309(c). (Senate Report 1231, 84th Cong., 1st Session, p. 8). 

If the Commission had anticipated retroactivity of Public Law 391 
in a case such as this, it need have been demonstrated by wholly different 
language, such as: 

"The only exception to this view which the Commission has is 
where the Commission has issued a final decision denying a protest 
either before or after hearing and in which pending a court appeal, 
the grantee has constructed a station and begun operation. Under 
these special circumstances, the Commission believes that if it 
is reversed by the Court of Appeals it should have the opportunity, 
in the event that the amendments to section 309(c) should thereafter 
be enacted into law , to conduct any further proceedings on the basis 
of the amended language of section 309 (c). 

9. Some additional light may be shed on the matter by the comment 
of Senator Pastore, on the Senate floor: 

"In order to avoid any possible misunderstanding as to the 
situation where a party in interest has filed an objection or opposi¬ 
tion in a proceeding prior to the enactment of this bill and such 
objection or opposition is denied without a full hearing, and a protest 
under 309 (c) is filed by such a party in interest at a later date, this 
bill will not apply . . . ." 

There is no reason expressed or implied in the legislation history 
128 of HR 5614 differentiating between a previously filed protest involv¬ 
ing prior proceedings under section 309(c) and one not involving that section 
—nor should there be. 

10. Under section 309(c), as originally enacted, the Commission 
had no discretion in the removal of Stations WVET-TV and WHEC-TV 
from the air upon grant of Federal 1 s protest thereto. Camden Radio, Inc. 


103 


129 


v. FCC(C.A.D.C. #11833); Metropolitan Television C6. v. FCC, 12 
R.R. 2001. Although the Commission might maintain an existing serv¬ 
ice in effect, the operation of WVET-TV and WHEC-TV! was not within 
the purview of this phrase. This is conceded by the Copimiss bn: 

"MR. McCONNAUGHEY: ... In my judgment, the Com¬ 
mission would not, under the present act, be autiiorized to say that 

WVET and WHEC is an existing service because it was not an ex- 

3 A 

isting service at the time the grant was made. — 

♦ * * 

MR. WILLIAMS: . . . Regardless of what grounds the protest 
may be based upon, so long as those grounds are stated specifically 
in the protest then the Commission has no alternative but to post¬ 
pone the granting of the license and to hold a hearing? 

MR. McCONNAUGHEY: That is my judgment, sir. / 

i 

11. Undeniably, the rights of Federal to continue! its operations free 
from unfair and unlawful competition existed prior to the grant of Chan¬ 
nel 10 to Veterans and WHEC. These rights were first recognized by the 
Commission in granting Federal’s protest; they were subsequently denied 
when the Commission reconsidered such protest, and were finally given 
firm recognition when the Court of Appeals reversed thi Commission 
July 28, 1955. Pursuant to appropriate rules of the Court of Appeals, 
a stay of mandate was issued pending appeal to the U. S. Supreme Court. 

After the court refused certiorari, the stay pending appeal was in effect 

" ! 

vacated and Federal was then entitled to operate its radio station in Ro¬ 
chester free from the destructive competition of unlawfully author¬ 
ized television stations. All of the foregoing occurred prior to passage 
of amended section 309(c). To apply now, retroactively, the new section 
309(c) is to deny valuable vested rights of Federal. The negation of such 
rights at this time, with consequent and continuing loss of revenue to 
Station WSAY, would constitute an unlawful denial of the due process af¬ 
forded petitioner under the Fifth Amendment to the Constitution. The 


3/ Hearings before the House Subcommittee on HR 5614, p. 50. 
4/ Ibid., p. 52. 
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very real and continuing losses of revenue suffered by Federal cannot be 
cavalierly by-passed by the Commission. The misconstruction of Public 
Law 391 urged upon the Commission by Veterans and WHEC, Inc., should 
receive short shrift by the Commission. 

12. Federal has fought its case successfully to the Supreme Court 
of the United States. The mandate of the Court of Appeals remains un- 

i 

effectuated by the Commission. The new section 309(c) is not applicable 
to the situation presented in this matter; the basic and original section 
309(c) should govern this proceeding. Federal has shown in other 
pleadings herein and before the Court of Appeals that since receipt of 
the mandate of the Court of Appeals, the Commission has concededly 
delayed, with the result that the law has been circumvented. The Com¬ 
mission, however, through its chairman, has assured members of the 
Congress that it had no such intentions: 

tT MR. ROGERS: I appreciate that. I do not want to circumvent 
the courts. 

,f MR. McCONNAUGHEY: I do not want to either. I have been 
a lawyer for over thirty years, and I certainly do not want to ever 
do that." 

130 WHEREFORE, Petitioner shows that in the light of the direct and un¬ 
equivocal language of the statute, the debates in both Houses of Congress, 
and the reports submitted by Committees of both Houses, retroactivity of 
amended section 309 (c) has not been demonstrated, cannot be inferred, nor 
was it intended in a case such as the instant one, where a duly constituted 
court with jurisdiction certified its decision to the Commission for action 
prior to the enactment of an amendment to the statute concerned. The Com¬ 
mission has no alternative under the circumstances and, as afore-noted, 
should issue an order removing Stations WVET-TV and WHEC-TV from the 
air. Petitioner respectfully prays that such an order issue forthwith and that 
the operations of the said stations terminate forthwith in accord with the 
decision of the Court of Appeals and applicable laws. 

Respectfully submitted, FEDERAL BROADCASTING SYSTEM, INC. 

By William A. Roberts, E. D. Johnston, Julian P. Freret 
(Certificate of Service) 

5/ Hearings, op. cit. p. 7£ 
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132 MEMORANDUM OPINION AND ORDER 

i 

By the Commission: Commissioner Doerfer not participating. 

1. The Commission has before it for consideration (a) the above- 
entitled applications for a share-time operation on Channel 10 in Rochester, 
New York granted without hearing on March 11, 1953; (b) a protest against 
the grant filed on March 17, 1953, by Federal Broadcasting System, Inc. 
(herein called Federal), and a supplementary pleading filed by this party 
on March 31, 1953; (c) the Commissions Memorandum Opinion and Order 
released July 27, 1953 (FCC 53-938) denying Federal’s protest on the 
ground that the facts relied upon had not been set out with sufficient parti¬ 
cularity; (d) the decision issued on July 28, 1955 by thes United States 
Court of Appeals for the District of Columbia Circuit ixi Federal Broad¬ 
casting System, Inc. v. Federal Communications Commission (No. 12,252); 
(e) a letter to the Chairman from the protestant, dated January 13, 1956, 
and requesting immediate effectuation by the Commission of the Court’s 
mandate issued in the foregoing case on December 21, J.955; (f) a tele¬ 
graphic request for oral argument on the matters in question, submitted 
on January 18, 1956 by WHEC, Inc. and Veterans Broadcasting Company, 
Inc. (herein called WHEC and Veterans, respectively); (g) a petition of 
Veterans, filed January 30, 1956, for affirmative findings that the grant 
remain in effect and to authorize petitioner to utilize the facilities in ques¬ 
tion pending the Commission's decision after hearing on the Federal pro¬ 
test; (h) a similar petition filed by WHEC on January 31, 1966; and (i) a 
’’Petition for Compliance with the Judgment of'the Court of Appeals”, 
filed by Federal on February 23, 1956. Pleadings (g) and (h) were served 
on Federal, but no response or comment thereto was mhde by that party 

1 

until February 23, when it filed its "Opposition to Petitions of Veterans 

i 

Broadcasting Company, Inc. and WHEC, Inc. That Grant Remain in Ef¬ 
fect, etc. ” No reason is given by Federal for the failure to comply 

1 / i 

with the time requirements of Section 1. 730 - , and indeed, no request 

T7 Section 1. 730 provides that "oppositions to petitions must be filed 

within 10 days after such petitions are filed with tl^e Commission. ” 


i 
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is even made for waiver of the Section. It follows that this Opposition 

2 / 

is not properly before us and cannot be considered. — 

2. In its decision, the Court reversed and remanded the case to 
the Commission. It found that Federal’s protest raised at least one 
issue with sufficient particularity to require that a hearing on the protest 
be granted — the issue of threatened monopoly control of mass media of 
communications in the Rochester area. The Court did not determine 
whether the other issues had been set forth with sufficient particularity, 
leaving that task to the Commission upon re-examination of the matter. 

3. We have, upon re-examination, determined that the hearing 
should be held upon the issues set out on page 6, infra. In reaching this 
determination, we have taken into account the standard as to the extent 
of particularity required under Section 309(c), set out in the Court of 
Appeals’ just issued decision in Federal Broadcasting System, Inc. v. 
Federal Communications Commission, Case No. 12,494. 

4. Turning to the question of postponement of the effective date 

of the Channel 10 grants, the first question is necessarily which law is to 
be applied — the original 309(c) or the amended 309(c) which became law 
on January 20, 1956. Federal’s argument in this respect in its January 
13th letter is apparently that the determinative fact in deciding the parti¬ 
cular law to be applied in situations such as the instant one is the date 
of the Commission’s receipt of the certified copy of the Court’s decision — 

in this case, December 22, 1955; and that the law as of that date must be 

3/ 

applied. No authority for this position has been stated, — and we do not 

27 Even were the pleading timely filed, the arguments made (see par¬ 
ticularly par. 2, Federal Opposition) are not persuasive in view of 
the considerations set out in par. 7, infra. 

3/ In protestant’s letter of January 13, 1956 to the Chairman, it was 
asserted, without explanation or authority, that the Commission had 
not acted ’’with reasonable promptness” in carrying out the Dec¬ 
ember 21, 1955 mandate of the Court of Appeals, and the immediate 
effectuation of the mandate under the then existing law was requested. 
We considered this request on January 19, but determined that it 
would be contrary to the public interest to try to accelerate a deter¬ 
mination under the provisions of a law which, as of the time of our 
consideration, had already been amended by the Congress and 
awaited the President’s signature. 
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think, after study of the matter, it is sound. It is clear, from considera¬ 
tions of law and the legislative history (see pars. 5-6, ^nfra) that the 
amended 309(c) is to be applied to the instant situation. We are therefore 
obligated to employ the new standard of the amended Section 309(c), and 
the date of receipt of the certified copy of the Court of Appeals 7 decision 
cannot, we believe, affect or negate that obligation. In this connection, 
we point out that the amended 309(c) does not, as claimed by protestant, 
render the Court 7 s decision nugatory. That decision was directed to the 

I 

particularity provisions of 309(c), which are not affected by the amend¬ 
ment, and to the necessity for a hearing on the subject protest. We have, 
of course, scheduled such a hearing in accordance with the Court 7 s de¬ 
cision, and protestant will thus have the opportunity to establish that the 
grants in question are not in the public interest. 

5. In its petition of February 23rd, Federal, has attempted to bolster 
its above-noted position with further arguments. It asserts that it obtained 
a vested right in the particular remedy provided for by the original 309(c); 
that the amended 309(c) should not be construed retroactively so as to take 
away that vested right; and that the amendment and its legislative history 
clearly indicate the impropriety of retrospective application. We think 
Federal is mistaken in these arguments. In providing id 1952 for the 
opportunity to protest certain grants without hearing, Congress specified 
the procedure or remedy to be followed by the Commission. Federal did 
not and could not at any time acquire a vested right to that procedure or 
remedy; or stated differently, Congress at all times had; the power to 
change its remedial provision. This, Congress had done in its recent 
amendment of 309(c). Since the amendment is a remedial or procedural 
one^{ the question of its applicability is governed by M the settled rule 
that changes in procedural or remedial law are generally to be regarded 
as immediately applicable to existing causes of action and not merely 

57 The cases cited by Federal in par. 3 of its petition; do not involve 
the question of the applicability of procedural or remedial legis¬ 
lation to pending situations. 



108 

to those which may accrue in the future....’’ Dargel v. Henderson, 200 
F. 2d 564, 566. See, also, Bowles v. Strickland, 151 F. 2d 419; Bemas 

v. Maher, 128 F. 2d 247; 2 Sutherland, Statutory Construction, 3rd Ed., 

5/ 

Sec. 2212. — The new remedy or procedure specified by the amended 
309(c) is therefore to be applied by us in our present consideration of 
Federal’s protest. 

6. The legislative history, to the extent it may be relevant, sup¬ 
ports this conclusion, and conclusively disposes of Federal’s arguments 
on this score (pars. 4-7, Federal pet.). The following excerpt from the 
legislative history is particularly in point: 

"Your committee was specifically concerned about the 
possible retroactive effect of enactment of this legislation 
upon pending protest proceedings. The Commission through 
its witnesses and in a letter made part of this report stated 
that where the Commission has already made a determination 
that a protest should be set for evidentiary hearing or that 
the effectiveness of a grant should be postponed pending such 
hearing and the matter has proceeded on this basis, recon¬ 
sideration of these determinations would not appear to be 
required and would normally appear to serve no public 
purpose. Your committee concurs with this view and con¬ 
strues this to apply to any protest on file with the Commission 
prior to the enactment of this bill. In addition, your committee 
agrees with the Commission’s view, however, that where it has 
finally acted on a protest and denied it, either with or without 
an evidentiary hearing, and where, as a result, the grantee 

37 It would be impracticable and serve no useful purpose to cite all the 
cases supporting this well-established principle. The rule has been 
sometimes stated as holding that remedial or procedural legislation 
should be construed as applying retroactively; we think the more 
correct enunciation has been given by those courts who have pointed 
out that no retrospective application is involved. See Richard v. 
National City Bank of New York, 6 F. Supp. 156 (at 157): 

"The act is plainly one relating to remedies and not to 
substantive rights. The rule that statutes changing remedies or 
procedure generally affect future steps in pending suits, in the ab¬ 
sence of words of exclusion, is not in conflict with the rule against 
retroactivity, for in such cases the statute is applied only in a pros¬ 
pective way [citing cases!. 
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has built his station and gone on the air the Commission should 
have the authority, in the event its decision is subsequently re¬ 
versed on appeal, to consider such further proceedings as may 
be required by the Court’s decision in the light of ithe amended 
provisions of section 309(c), if they have been enalcted into law. 

i 

Your committee feels this special authority is necessary in 

l 

view of the real problems involved of depriving thh public of 

i 

established service upon which it has come to rely. Your com¬ 
mittee feels, therefore, that the retroactive effect of this legis¬ 
lation shall apply only to those situations where the stations 
are now on the air and shall not apply to any other protest pending 
prior to the enactment of this bill. " (p. 4, Senat^ Report No. 

1231, 84th Congress, 1st Sess.). j 

These views on the bill’s application were repeated on the floor of the 
Senate during the discussion preceding the passage of the bill (see 102 
Cong. Rec. 362-363). Congress thus explicitly intended, in passing 

i 

this remedial legislation, that it be applied to situations such as the 
instant one — where the protested stations are now on the air and the 

Commission, after a remand, is considering further proceedings. It is, 

i 

of course, "settled that Congress has such remedial poorer”. Bowles v. 

Strickland, supra, at 420. And there is no basis, in either the language 

i 

employed or the policy involved, which would support Federal’s argument 
that Congress intended to remedy only those situations where there was a 
Court reversal subsequent to the effective date of the amendment. 

136 7. The standard in the amended 309(c) pertinent to the matter here 

under consideration is the following: j 

’’The hearing and determination of cases arising under 
this subsection shall be expedited by the Commission and pending 
hearing and decision the date of the Commission’s!action to 
which protest is made shall be postponed to the effective date 
of the Commission’s decision after hearing; unless the authori¬ 
zation involved is necessary to the maintenance or| conduct 
of an existing service, or unless the Commission Affirmatively 


i 
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finds for reasons set forth in the decision that the public 
interest requires that the grant remain in effect in which 
event the Commission shall authorize the applicant to 
utilize the facilities or authorization in question pending the 
Commission’s decision after hearing." 

Applying this standard to the particular circumstances of the instant case, 
we have concluded that the effective date of our grant of the applications 
of WHEC and Veterans should not be postponed, pending the final deter¬ 
mination after hearing. In reaching the determination, we have taken 
into consideration the fact that at the present time Rochester, with a 
metropolitan area population of 487, 632 persons (1950 U. S. Census 
figures), has but one other station operating on a TV channel (WHAM on 
Channel 5); that within the coverage area of WHEC-TV and WVET-TV 
reside about 1,000, 000 people; and that it is clear, on the basis of the 
affidavits attached to the petitions for affirmative findings, that the 
operations here in question serve as important, vitally needed TV outlets 
for local expression and popular network programs (CBS and ABC). We 
have further taken into account the fact that the TV stations of WHEC 
and Veterans commenced actual operations over two years ago and the 
"real problems involved of depriving the public of established service 
upon which it has come to rely" (p. 4, Sen. Report 1231, 84th Cong. 1st 
Sess.). We have also considered the possible adverse effect which interim 
operation may have if the protestant’s charges be finally sustained and 
have concluded that the need in this case for maintenance of existing 
service far outweighs any short term adverse effect which might possibly 
result from such interim operation; we are reinforced in this conclusion 
by the absence of any adverse data in our files as to the stations in 
question after their more than two years of operation. We therefore con¬ 
clude, on the basis of foregoing findings, that the public interest requires 
that the protested grant remain in effect. 

Accordingly, IT IS ORDERED, this 24th day of February, 1956, 

That the above-entitled applications are designated for hearing on the fol¬ 
lowing issues: 


I 
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1. To determine whether a grant of the application of WHEC, Inc. 
would result in a concentration of control of the mass media of communi- 

i 

cation contrary to the public interest. 

2. To determine whether the agreements entered into by the above 
applicants with respect to their proposed share-time operations contravene 
the provisions of the Communications Act, the Commission's Rules, or its 
policies promulgated thereunder. 

3. To determine whether, in the operation of its Rochester AM 
station, Veterans Broadcasting Company has engaged ip commercial ad¬ 
vertising practices which reflect adversely on its qualifications to be a 
broadcast licensee. 

4. To determine whether Veterans Broadcasting Company is 
financially qualified to construct and operate its proposed television station. 

5. To determine whether the refusals, if any, of WHEC, Inc. and 
Veterans Broadcasting Company to permit the Federal Broadcasting Sys¬ 
tem, Inc. to rebroadcast programs carried over their Respective Rochester 
AM stations reflect adversely on these two applicants. 

6. To determine whether, in the light of the facts adduced upon die 
foregoing issues, the public interest, convenience, or Necessity would be 
served by a grant of the application in question. 


The burden of proofs to each of the above issues shall bp on the protestant. 
IT IS FURTHER ORDERED, That the request of WHEC, Inc. and 

Veterans Broadcasting Company for oral argument IS DENIED; that the 

I 

petitions of these parties for affirmative findings, etc. ,j ARE GRANTED; 
and that the "Petition for Compliance" of Federal Broadcasting System, 
Inc. IS DENIED. j 

IT IS FURTHER ORDERED, That the protestant and the Chief of 
the Broadcast Bureau are hereby made parties to the proceeding herein 
and that 

I 

i 

1. The hearing on the above issues is to commence at 10:00 A. M. 
on March 26, 1956, before an Examiner to be specified by the Com- 
mission; and 


112 


2. The parties to the proceedings herein shall 1 have fifteen (15) 
days after the issuance of the Examiner's decision to file exceptions 
thereto and seven (7) days thereafter to file replies to any such excep¬ 
tions; and 

3. The appearances by the parties intending to participate in the 
above hearing shall be filed not later than March 19, 1956. 

FEDERAL COMMUNICATIONS COMMISSION 


Released: February 28, 1956 


Mary Jane Morris 
Secretary 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


FEDERAL BROADCASTING SYSTEM, INC. 

Appellant. 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

WHEC, INC., 

Intervenor, 

VETERANS BROADCASTING COMPANY, INC. 

Intervenor. 


Case No. 
13, 235 


[CERTIFICATE OF MARY JANE MORRIS, SECRETARY, 
FEDERAL COMMUNICATIONS 
COMMISSION] 
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[ Filed Apr. 12, 19561 

FRE -HEARING STIPULATION 

It is hereby stipulated by the parties in the above-entitled case 
that: | 

1. Appellant’s printed brief shall be filed and seitved on or before 
June 25, 1956, the printed briefs of appellee and intervenor shall be served & 
filed . on or before June 25, 1956, the printed briefs of appellee and 
intervenor shall be served and filed on or before August 25, 1956, 

and appellant’s printed reply brief shall be served and fjlled on or before 
September 10, 1956, and the printed Joint Appendix shall be filed on or 
before September 15, 1956. 

2. References to the record in the various briefs shall be to the 
page numbers in the original record filed with this Court. In printing 
the Joint Appendix, which shall follow all of the briefs, there shall be 
set forth both consecutive page numbers of the Joint Appendix and the 
original record page numbers of the material printed ini the Joint Ap¬ 
pendix. 

3. Only such portions of the Notice of Appeal and the Notice of 
Intervention as shall be designated by any of the parties! shall be printed 
in the Joint Appendix. 

4. It is further stipulated by the parties that the issues are as fol¬ 
lows: 

(1) Whether Public Law 391 of the Eightyfourth Congress, 

second session, should be applied in a proceeding conducted pur¬ 
suant to a decision of the United States Court of Appeals for the 
District of Columbia Circuit reversing the Federal Communica¬ 
tions Commission, when such decision was issued to the agency 
prior to the passage of Public Law 391. | 

(2) Whether, assuming Public Law 391 is applicable to 
this proceeding, the Commission properly found hpon the 
record of this case that the public interest required the con¬ 
tinuance of operations of the television broadcast stations of 
WHEC, Inc. and Veterans Broadcasting Company, Inc. 
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Richard A. Solomon 
Counsel for Federal Communications 
Commission 


Thomas H. Wall 
Counsel for WHEC, Inc. 


Frank Roberson 

Counsel for Veterans Broadcasting 
Company, Inc. 


April 12, 1956 


E. B. Johnston 

Counsel for Federal Broadcasting Sys¬ 
tem, Inc. 


[Filed March 21, 19561 

JOINT NOTICE OF INTENTION TO INTERVENE OF WHEC, INC. 

_ AND VETERANS BROADCASTING COMPANY, INC. 

WHEC, Inc., permittee of Television Broadcast Station WHEC-TV, 
and Veterans Broadcasting Company, Inc., permittee of Television 
Broadcast Station WVET-TV, operating on Channel 10 in Rochester, 

New York, on a share-time basis, by their attorneys, hereby state 
that pursuant to Section 402(e) of the Communications Act of 1934, as 
amended, (64 Stat. 1129, 66 Stat. 719, 47U.S.C. Section 402(e)), they 
are entitled to intervene in the above-entitled cause as interested parties 
and to appear and participate for the following reasons: 

1. The above-entitled case is an appeal, taken on March 19, 1956, 
by Federal Broadcasting System, Inc. from a Memorandum Opinion and 
Order of the Federal Communications Commission released February 28, 
1956. This Order, inter alia, authorized WHEC, Inc. and Veterans 
Broadcasting Company, Inc. to continue operation of their stations on 
a share-time basis on Channel 10 in Rochester, New York during the 



pendency of a hearing on a protest filed by Appellant. The Federal 
Communications Commission, Appellee, had ordered such a hearing 
following this Court* s decision in Federal Broadcasting System, Inc. v. 
Federal Communications Commission, U.S. App. D. C. Cir. Case 
No. 12252, decided July 28, 1955. 

2. Following the receipt of the mandate in Federal Broadcasting 

! 

System, Inc. v. Federal Communications Commission, supra, by the 
Federal Communications Commission, that agency, by 4. Memorandum 
Opinion and Order released February 28, 1956, held, inter alia, that 

i 

the public interest required the continued operation of the stations, and 
authorized, pursuant to the amended provisions of Section 309(c) (Public 
Law 391 - 84th Congress, Chapter I - 2d Session, approved January 20, 
1956), such operation during the pendency of the hearing ordered on the 
protest of Federal Broadcasting System, Inc. 

3. In light of the relief requested by Federal Broadcasting System 
Inc. (see "Notice of Appeal" and "Points and Authorities! in Support of 
Motion** filed with this Court on March 19, 1956), it is readily apparent 
that WHEC, Inc. and Veterans Broadcasting Company, Inc. are interested 
parties entitled to intervene. Both of them constructed their respective 
stations pursuant to authorizations from the Federal Communications 

i 

Commission. Both stations have been continuously operated since 
November 1, 1953. The relief prayed for by Federal Bxjoadcasting 
System, Inc. would require the cessation of operation, to the detriment 
of not only the public interest but also the private interests of the per¬ 
mittees. 


Wherefore, WHEC, Inc. and Veterans Broadcasting Company, 
Inc. hereby move to intervene in the above-entitled cause. 


VETERANS BROADCASTING 
COMPANY, INC. 

/s/ Frank Roberson 


Respectfully submitted, j 

WHEC, INC. 

/s/ Thomas H. Wall 

/s/ Thomas J. Dougherty 

Its Attorneys * * * 


i 

I 

i 


♦ * * 
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[VERIFICATION] 

[ CERTIFICATION] 


NOTICE OF APPEAL [ Filed March 19, 1956] 

1. Federal Broadcasting System, Inc., hereby gives notice of 
appeal from a Memorandum Opinion and Order of the Federal Communi¬ 
cations Commission, released February 28, 1956, in Docket Nos. 

8968 and 10447, in sofar as the said Memorandum Opinion and Order 
authorizes WHEC, Inc., and Veterans Broadcasting Company, Incorporated, 
to continue operation of the television stations constructed by them under 
authority of the Commission upon applications which this Court has held 
to have been granted by the Commission upon an erroneous view of the 
applicable law. 

2. Appellant is a corporation organized under the laws of the State 
of New York and is a licensee of a standard broadcast station, WSAY, 
Rochester, New York, pursuant to authorization granted by the Federal 
Communications Commission. 

3. This appeal is taken pursuant to paragraphs (b) and (c) of 
Section 402 of the Communications Act of 1934, as amended 47 U.S. C., 
Section 402(b) and (c), and Rule 37 of the Rules of this Court. Appellant 
is a person who is aggrieved and whose interests are adversely affected 
by the said Memorandum Opinion and Order of the Commission within 
the meaning of Section 402(b) (6) of the said Act. 

4. Appellant alleges and will show in the brief to be submitted to 
this Court that the said memorandum opinion and order is erroneous in 
law in that it applies, in the situation which was before the Commission, 
a provision of law contained in an Act of Congress which was approved 
by the President on January 20, 1956, and which cannot be applied 
retroactively to the prejudice of appellant. 
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5. Appellant further alleges and will show in the brief to be sub¬ 
mitted to this Court that the said Memorandum Opinion and Order is 

I 

arbitrary and unreasonable insofar as it purports to find that the public 
interest requires the continuance of operations by WH^IC, Inc., and 
Veterans Broadcasting Company, Incorporated, under a grant which 
this Court has found to have been made by the Commission under an 
erroneous view of the law. 

FEDERAL BROADCASTING SYSTEM, 
INC. I 

By: William A. Roberts 
Edgar Turlington 
Julian P. F re ret 
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APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 

(1) Whether Public Law 391 of the 84th Congress, 2nd Session, 
should be applied in a proceeding conducted pursuant to |a decision of the 
United States Court of Appeals for the District of Columbia Circuit revers¬ 
ing the Federal Communications Commission, when such decision was is- 
sued to the agency prior to the passage of Public Law 3$1. 

(2) Whether, assuming Public Law 391 is applicate to this pro¬ 
ceeding, the Commission properly found upon the record of this case that 
the public interest required the continuance of operations of the television 
broadcast stations of WHEC, Inc., and Veterans Broadcast Company, Inc. 


(ii) 
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SUMMARY OF ARGUMENT. 

ARGUMENT 

I. There is a strong presumption of law against retroactive application of 
any legislative act. 

II. In the absence of strong indications to the contrary in the legislative 
history of subsection (c) of section 309 of the Communications Act 
of 1934, as amended by Public Law 391 , 84th Congress, Second 
Session, approved by the President January 20, 1956, the provisions 
in the said subsection with respect to "the hearing and determination 
of cases arising under this subsection" must be deemed to refer to 
cases arising after the effective date of the amendment of the said 
subsection . 

III. The legislative history of the said subsection as amended by the said 

Law shows that it was not the intention of Congress that the power to 
authorize interim operations by persons whose applications had been 
the subject of valid protests should be used by the Commission in 
cases in which the effective dates of prior authorization had been 
postponed, as required by the said subsection as it stood before its 
amendment, or in cases in which the effective dates of such authori¬ 
zation were required to be postponed by order of this Court issued 
before the amendment of the said subsection. 

IV. The said subsection must be construed, if possible, as being compati¬ 

ble with the due process clause of the Fifth Amendment of the Consti¬ 
tution of the United States. 

V. The rights acquired by appellant as a protestant under Section 309(c) 

of the Communications Act of 1934, as it stood before January 20, 
1956, are vested rights of which he cannot be deprived without vio¬ 
lation of the said due process clause. 

VI. The finding of appellee that the public interest requires continuance 
in effect of the grants previously made to intervenors is arbitrary, un¬ 
reasonable and without substantial support in the record 

CONCLUSION. 
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FEDERAL BROADCASTING SYSTEM, INC., 
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FEDERAL COMMUNICATIONS COMMISSION, 
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WHEC, INC., | 

Intervenor, 

VETERANS BROADCASTING COMPANY, D^C., 

Intervenor. 


APPEAL FROM ORDERS AND ACTIONS OF 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This appeal is taken pursuant to paragraphs (b) and (c) of section 
402 of the Communications Act of 1934, as amended (4? U.S.C. 402 (b) 
(c)), and Rule 37 of the Rules of this Court. Appellant is a person who 
is aggrieved and whose interests are adversely affected, within the mean 
ing of section 402 (b) (6) of the said Act, by the Memorandum Opinion and 
Order of the Federal Communications Commission, released February 
28, 1956, in Docket Nos. 8968 and 10447 (R. 132), insofar as the said 

Memorandum Opinion and Order authorizes WHEC, Inc. and Veterans 

1 

Broadcasting Company, Inc. to continue operation of television stations 
constructed by them under authority of the Commission upon applications 
which this Court has held to have been granted by the Commission upon 
an erroneous view of the applicable law. 
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STATEMENT OF CASE 

Intervenors, in 1952, filed mutually exclusive applications for a 
television construction permit in Rochester, N. Y. On March 4 and 5, 

1953, respectively, following an agreement between them to share time 
in use of the channel sought, they amended their applications so as to make 
them no longer mutually exclusive. On March 9, 1953, the Commission 
accepted the amendments for filing and gave public notice of its action. 

On March 11, 1953, the Commission, without a hearing, granted inter¬ 
venors television permits for share-time operation and on March 17, 1953, 
appellant filed, under section 309 (c) of the Communications Act of 1934, 
as amended, a protest stating, among other things, that as a licensee of 
a standard broadcast station in Rochester appellant had an economic inter¬ 
est in the grants which was antithetical to petitioners under the doctrine of 
Sanders v. Federal Communications Commission , 309 U. S. 470; that inter- 
venor, WHEC, Inc., was a subsidiary of the Gannett newspaper chain, 
which had a monopoly of the daily newspapers in the city of Rochester, be¬ 
sides a standard broadcast station, owned and published newspapers in 
various other cities in the State of New York and elsewhere, and owned a 
number of broadcast stations; that the owners of intervenor, WHEC, Inc., 
engaged in broadcasting secondary to their principal business, the publish¬ 
ing of newspapers; that the commercial policies of intervenor, Veterans 
Broadcasting Co., Inc., accorded neither with accepted practice nor with 
the commitments made by it as an applicant; that undoubtedly these and 
other weaknesses of the said two applicants influenced them in their de¬ 
cision to amend their applications to request authorization to share the 
channel sought and thus avoid a hearing; and that the proposal to operate 
the two stations through a joint transmitting plant involved legal and factual 
questions which should have been more fully considered in a hearing. The 
allegations of the protest were amplified in a reply, dated March 31, 1953, 
to intervenor’s motion to strike the protest. Appellant's protest was 


allowed by the Commission and the effective date of the grants was stayed 
in a Memorandum Opinion and Order adopted April 1, 1953; but in a Mem¬ 
orandum Opinion and Order released July 27, 1953, the Commission re¬ 
considered its action of April 1, 1953, and made its grants to intervenors 
effective immediately. Intervenors thereupon proceeded to construct tele¬ 
vision stations, which they have operated continuously for nearly three 
years. 

Appellant's petition for reconsideration of the Commission's action 
of July 27, 1953, was denied in a Memorandum Opinioh and Order re¬ 
leased May 3, 1954. Appellant thereupon appealed to this Court, which 
decided July 28, 1955, in appellant's favor, reversed the Federal Com¬ 
munications Commission and remanded the matter for further proceedings 
consistent with the Court's Opinion. In its decision. Federal Broadcasting 
System v. Federal Communications Commission, 96U. S. App. D. C. 260, 
the Court determined that (1) appellant was a ’'party in interest" under 
the statute and (2) that appellant had raised with sufficient particularity 
allegations sufficient to require the holding of the hearing prescribed by 
section 309 (c) of the Communications Act. 

i 

j 

The said section 309 (c) of the Communications Act, as it stood at 
the date of the Court's decision and thereafter until January 20, 1956, pro- 
vided that upon the allowance of a protest the effective elate of the Commis¬ 
sion's action to which protest is made shall be postponed to "the effective 
date of the Commission's decision after hearing, unless the authorization 
involved is necessary to the maintenance or conduct of kn existing serv¬ 
ice ..." 

i 

i 

The mandate of this Court was stayed upon petition of the intervenors 

until after denial by the Supreme Court of the United States, on December 

i 

12, 1955, of their petition for a writ of certiorari. A certified copy of 
this Court's decision was sent to the Commission by the Clerk of this 
Court on December 21, 1955. The Commission, at a meeting of January 
19, 1956, instead of taking immediate action to give effect to the Court's 
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mandate, deferred consideration of such action until after the following 
day, when the President of the United States approved House Resolution 
5614, which became Public Law 391, 64th Congress, Second Session. 

This law amended the provisions of Section 309 (c) of the Communica¬ 
tions Act with respect to the action of the Commission upon protests 
against grants of applications without hearing. 

Appellant petitioned the Commission February 23, 1956, for com¬ 
pliance with the judgment of this Court. Appellant’s petition was denied 
in a Memorandum Opinion and Order issued February 28, 1956 (R. 132), 
in which the Commission stated that amended section 309 (c) would oper¬ 
ate retroactively and that the effective date of its grants to intervenors 
would not be suspended. 

Appellant now comes before this Court in an effort to secure due 
process under the Constitution of the United States and compliance with 
this Court’s decision of July 28, 1955, which was effectively confirmed 
by the United States Supreme Court. 

Through its owner, Gordon P. Brown, appellant has since 1936 
operated a radio station in Rochester, N. Y., duly authorized by the Fed¬ 
eral Communications Commission. The continued operation of interven¬ 
ors’ stations in Rochester, N. Y., in direct competition for advertising 
revenues with appellant’s station has affected appellant adversely and 
severely. For three years appellant has been without remedy. Section 
309 (c) of the Communications Act, pursuant to which appellant protested 
the illegal grants to intervenors, provided for protection of both appel¬ 
lant’s interest and the public interest from illegal television station oper¬ 
ation. Appellant brings this appeal to insure compliance with applicable 
statute and the due process clause of the United States Constitution and to 
redress injury done to the public and to appellant. 



STATUTES INVOLVED 


i 

The statutes pertinent to this appeal include the Communications 
Act of 1934, as amended (47 U.S. C. Sections 309 (c), 402 (b) and 405), 
and the Fifth Amendment to the Constitution of the United States. 

STATEMENT OF POINTS 

! 

1. Appellee erred in applying retroactively in the instant case a 
provision of Section 309 (c) of the Communications Act pf 1934, as amend- 

I 

ed January 20, 1956, by Public Law 391, 84th Congres^, Second Session. 

2. Appellee erred in finding upon the record in t|ie instant case 
that the public interest requires the continuance in effect of authorizations 
previously granted by it without hearings. 

I 

SUMMARY OF ARGUMENT 

1. There is a strong presumption of law against retroactive appli¬ 
cation of any legislative act. 

j 

2. In the absence of strong indications to the contrary in the legis¬ 
lative history of subsection (c) of section 309 of the Communications Act 
of 1934, as amended by Public Law 391, 84th Congress^ Second Session, 
approved by the President January 20, 1956, the provisions in the said 
subsection with respect to "the hearing and determination of cases arising 
under this subsection" must be deemed to refer to cases arising after the 
effective date of the amendment of the said subsection. 

3. The legislative history of the said subsection Is amended by the 
said Law shows that it was not the intention of Congress that the power to 

i 

authorize interim operations by persons whose applications had been the 
subject of valid protests should be used by the Commission in cases in 
which the effective dates of prior authorization had been postponed, as 



required by the said subsection as it stood before its amendment, or in 
cases in which the effective dates of such authorization were required to 
be postponed by order of this Court issued before the amendment of the 
said subsection. 

4. The said subsection must be construed, if possible, as being 
compatible with the due process clause of the Fifth Amendment of the 
Constitution of the United States. 

5. The rights acquired by appellant as a protestant under Section 
309 (c) of the Communications Act of 1934, as it stood before January 20, 
1956, are vested rights of which it cannot be deprived without violation 
of the said due process clause. 

6. The finding of appellee that the public interest requires contin¬ 
uance in effect of the grants previously made to intervenors is arbitrary, 
unreasonable and without substantial support in the record. 

ARGUMENT 

I 

THERE IS A STRONG PRESUMPTION OF LAW AGAINST RETRO¬ 
ACTIVE APPLICATION OF ANY LEGISLATIVE ACT. 

The basic issue involved is whether amended section 309 (c) should 
be applied in this proceeding or whether section 309 (c) as applicable at 
the time of appellant’s protest should be applied. In the absence of a 
clear and concise statement in the law providing retroactivity, a statute 
will be construed as prospective only. Bruner v. United States , 343 U. S. 
114, 725 S. Ct. 581, 96 L. ed. 786. Retrospectivity or retroactivity is 
not favored. Claridge Apartments v. CIR , 322 U.S. 141, 89 L. ed. 139, 

65 S. Ct. 172. Likewise in the absence of ambiguity or obscurity a stat¬ 
ute will be construed on its face and not through legislative history or 
congressional intent; Duplex Printing Press Company v. Peering , 254 
U.S. 443, 65 L. ed. 349, 41 S. Ct. 172; Bums v. United States , 194 U.S. 
486, 495, 48 L. ed. 1087, 1090, 24 S. Ct., 816; United States v. Missouri 


Pac. R. Co., 278 U.S. 269, 73 L. ed. 322, 49Sup. Cti 133 a929) cited 
by this Court June 14, 1956, in Elm City Broadcasting Corp. v. United 
States of America and Federal Communications Commission , No. 12542, 
and Elm City Broadcasting Corp . v. Federal Communications Commis ¬ 
sion , No. 13002. Amended section 309 (c) contains no language relating 
to or consistent with retroactivity. It contains no ambiguity that might 

i 

give rise to the court* s inquiry behind the statute for its resolution. 

n ! 

IN THE ABSENCE OF STRONG INDICATIONS TO T0E CON¬ 
TRARY IN THE LEGISLATIVE HISTORY OF SUBSECTION ( c) 

OF SECTION 309 OF THE COMMUNICATIONS ACT OF 1934. 

AS AMENDED BY PUBLIC LAW 391. 84TH CONGRESS. SEC¬ 
OND SESSION, APPROVED BY THE PRESIDENT JANUARY 20. 

1956, THE PROVISIONS IN THE SAID SUBSECTION! WITH 
RESPECT TO "THE HEARING AND DETERMINATION OF CASES 
ARISING UNDER THIS SUBSECTION" MUST BE DEEDED TO 
REFER TO CASES ARISING AFTER THE EFFECTIVE DATE OF 
THE AMENDMENT OF THE SAID SUBSECTION. 

All the provisions of subsection (c) of section 300 of the Communi¬ 
cations Act of 1934, as amended by Public Law No. 39}, look to the fu- 

i 

ture. Attention is invited particularly to the provisions that within thirty 
days of the filing of a protest to the granting of any authorization without 
a hearing the Federal Communications Commission shall "render a de¬ 
cision*’ as to the sufficiency of the protest, that the hearing and determin 
ation of cases arising under this subsection shall be expedited; and that 
except in two specified situations the effective date of the Commission’s 
action to which protest is made shall be postponed to the effective date 

of a decision made after hearing. There is nothing in the language here 

i 

used to indicate that the cases referred to as arising under this subsec- 
tion are not to be dealt with as they arise and in accordance with the law 
in force at the time they arise. There is no indication,! for example, 

that a case in which the effective date of an authorization granted with- 

i 

out hearing was postponed as required by the language of the subsection 
as it stood before January 20, 1956, could properly be the subject of a 
new order by the Commission revoking the postponement on the basis of 
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a provision in the amended subsection. Nor is there any indication that 
the Commission may properly regard as a case arising under this sub¬ 
section and to be dealt with as provided in the amended subsection a case 
which arose several years ago and was the subject of an order by this 
Court on the basis of the law as it stood before January 20, 1956. 


m 

THE LEGISLATIVE HISTORY OF THE SAID SUBSECTION AS 
AMENDED BY THE SAID LAW SHOWS THAT IT WAS NOT THE 
INTENTION OF CONGRESS THAT THE POWER TO AUTHOR¬ 
IZE INTERIM OPERATIONS BY PERSONS WHOSE APPLICA¬ 
TIONS HAD BEEN THE SUBJECT OF VALID PROTESTS SHOULD 
BE USED BY THE COMMISSION IN CASES IN WHICH THE EF¬ 
FECTIVE DATES OF PRIOR AUTHORIZATION HAD BEEN POST¬ 
PONED, AS REQUIRED BY THE SAID SUBSECTION AS IT STOOD 
BEFORE ITS AMENDMENT, OR IN CASES IN WHICH THE EFFEC¬ 
TIVE DATES OF SUCH AUTHORIZATION WERE REQUIRED TO 
BE POSTPONED BY ORDER OF THIS COURT ISSUED BEFORE 
THE AMENDMENT OF THE SAID SUBSECTION. 

It is important to consider carefully the statement made by the Chair* 
man of the Federal Communications Commission in a letter dated July 11, 
1955, to the subcommittee of the Senate Committee on Interstate and Fore¬ 
ign Commerce. A letter dated July 6, 1955, from the Chairman of the 
Commission to the Chairman of the House Committee on Interstate and 
Foreign Commerce had contained the statement that in the opinion of the 
Commission the language of the bill then pending, the same as the language 
of the act later approved, would make it ’’legally possible for the Commis¬ 
sion to reconsider previous determinations as to whether evidentiary hear¬ 
ings are required or grants should be stayed” in ’’cases where the Com¬ 
mission has issued a final decision denying a protest . . . and in which 
pending court appeal the grantee has constructed its station and begun 
operation”. This statement of July 6, 1955, was supplemented in the 
letter of July 11, 1955, by the following significant sentence: 

’’Under these special circumstances the Commission be¬ 
lieves that if it is reversed by the Court of Appeals, it 
should have the opportunity, in the event that the 
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I 


amendments to Section 309 (c) have been enacted into 
law , to conduct any further proceedings upon the basis 
of the amended language of Section 309 (c)." 

It is clear from the two statements of the Chairman of the Commis¬ 
sion and particularly from the words underlined in the immediately pre¬ 
ceding quotation that the Commission recognized that if its ’’previous de¬ 
terminations as to whether evidentiary hearings are required” were 
reversed by the Court of Appeals before the effective date of the re¬ 


quested amendments of Section 309 (c) , it would not be at liberty ”to 
conduct any further proceedings upon the basis of the amended language. ’ 

IV 

THE SAID SUBSECTION MUST BE CONSTRUED, IF POSSI¬ 
BLE, AS BEING COMPATIBLE WITH THE DUE PROCESS 
CLAUSE OF THE FIFTH AMENDMENT OF THE CONSTITU¬ 
TION OF THE UNITED STATES. 

It is a cardinal rule of construction that when reasonably possible, 


a statute must be so construed as to uphold its validity. 


U. S. v. Con¬ 


stantine, 296 U. S. 287, 80 L. Ed. 233, 56 Sup. Ct. 223; and there 
exists a strong presumption of constitutionality. South Carolina State 
Highway Department v. Barnwell Bros. , 303 U.S. 177, j 82 L. Ed. 734, 
58 Sup. Ct. 510. 


V 

I 

THE RIGHTS ACQUIRED BY APPELLANT AS A PROTESTANT 
UNDER SECTION 309 (c) OF THE COMMUNICA TIONi ACT 
OF 1934. AS IT STOOD BEFORE JANUARY 20. 1956.1 ARE 

i 

VESTED RIGHTS OF WHICH HE CANNOT BE DEPRIVED WITH¬ 
OUT VIOLATION OF THE SAID DUE PROCESS CLAUSE. 

Appellant avers that it is possessed of vested rights arising out of 

I 

the operation of old Section 309 (c) and appellants reliance thereon. 
Although the law is well settled that Congress may legislate retroactively 

i 

in the case of public rights and may abridge them in retrospect, Penn ¬ 
sylvania v. Wheeling & B. Bridge Co . (1856), 18 How. ^21, 15 L. Ed. 
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435, it is equally well established that private rights may not be retro¬ 
spectively curtailed without infringing upon the due process clauses of 
the Fifth or Fourteenth Amendments. 

Mr. Justice Sanford, speaking for the Court in Hodges v. Snyder 
(1923), 261 U. S. 600, 67 L. Ed. 819, 43 Sup. Ct. 435, stated: 

” . . . the private rights of parties which have been 
vested by the judgment of a court cannot be taken away 
by subsequent legislation but must be thereafter en¬ 
forced by the court regardless of such legislation. 

(Cases cited.)" 

* * * 

"There would have been no violation of due process 
if the curitive act had been enacted and become ef¬ 
fective before any adjudication had been made in the 
pending litigation as to the invalidity of the consoli¬ 
dated district. U. S. v. Heinszen, 206 U. S. 370, 

386, 51 L. Ed. 1098, 1104, 27 Sup. Ct. 742, 11 Ann. 

Cas. 688; Rafferty v. Smith B. & Co., 65 U. S. 226, 

232, 66 L. Ed. 208, 210, 42 Sup. Ct. 71; Charlotte 
Harbor & N. R. Co. v. Wells, 260 U. S. 8, 43 Sup. 

Ct. 3." 

In relying upon section 309 (c) as it existed at the time of the pro¬ 
test, appellant not only served the public interest in directing the atten¬ 
tion of the Commission to serious questions regarding the qualifications 
of intervenors, but also availed itself of the right provided it by the 
Congress, i. e., a stay of the effective date of the grants, which stay 
spared appellant the necessity of competing for the advertising dollar in 
the Rochester market area against unlawfully or improvidently granted 
television permits. That this is a real, valid and enforceable right is 
beyond question and the Congress in enacting section 309 (c), as then in 
effect, permitted no discretion but provided that a protesting station 
need not attempt to meet the competition of one or more stations granted 
without heed to the Communications Act or the public interest. Upon 
reinstatement of appellants protest by this Court, its rights attached 
and appellant acquired valuable property of which it may not be deprived 
without due process of law. 
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The situation of appellant in this respect is analogous to that of 
persons who are recognized by Congress as entitled to compensation for 
special services to the Government. Section 243 of Title 5 of the United 
States Code provides, for example, that an informer sh^ll receive one- 
half of the penalty imposed by the Secretary of the Treasury in conflicts 
of interest cases. The constitutionality of a similar provision in the 
prior law was recognized in Bradley v. U.S ., 12 Court pf Claims 578, 
in which the Court said: 

I 

M The claims of such parties certainly seem to be 
founded on a law of Congress or on contract within 
the meaning of revised statutes, Sec. 1059. It was 
solely on the ground of implied contract that ajctions 
were maintained against collectors under the Act of 
1799." 

Similar rewards have been authorized under the Internal Revenue 
Acts and under the Tariff Act of 1930 (19 U.S. C. 1619). See Donald B . 
Tyson v. U. S. , 91 Ct. of Claims 139. 

Additional weight is given appellants position by the reward cases 
of the civil law: 

"Rewards are essentially contractual; and an accepted 
offer of reward is a binding contract based on the 
principles, and governed by the laws, of contract 
generally. 77 C. J.S. 365 (Rewards #2)." 

The right to freedom from competition that might arise from unlaw- 

I 

ful grants made by a government agency is one that appellant acquired 
through Congressional action. In taking action to bring matters to the at¬ 
tention of the Federal Communications Commission, which at the very 

i 

least warranted additional investigation and hearing, appellant in effect 
accepted the offer of the Congress and acquired a vested right to protec¬ 
tion from competition by holders of improvidently granted authorizations 
to operate television stations. Although the primary purpose of the Con¬ 
gress in enacting section 309 (c) was in furtherance of the public interest. 
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convenience and necessity, the right which became vested in the appellant 
must be respected. See Hodges v. Snyder , supra . 

Appellant’s rights have, moreover, been recognized and consolidated 
by the judgment of this Court and the denial of certiorari by the Supreme 
Court of the United States. 

"It is not within the power of a legislature to take away 
rights which have been once vested by a judgment. Leg¬ 
islation may act on subsequent proceedings, may abate 
actions pending, but when those actions have passed into 
judgment, the power of the legislature to disturb the 
rights created thereby ceases. So, properly, the Court 
of Appeals, in considering the question of the validity of 
this judgment, took no notice of the subsequent repeal of 
the Act under which the judgment was obtained, and the 
injury in this court is not what effect the repealing act 
of 1894 had upon proceedings initiated thereafter; or 
pending at that time, but whether such an appeal de¬ 
vested a plaintiff in it judgment of the rights acquired 
by that judgment. And in that respect we have no doubt 
that the rights acquired by the judgment under the Act of 
1882 were not disturbed by a subsequent repeal of the stat¬ 
ute. " McCullough v. Commonwealth of Virginia (1898), 

172 U.S. 402, 43 L. Ed. 382, 19 Sup. Ct. 134. 

The Congress did not specifically write into the language of Public 
Law 391 any element of retroactivity. It did not intend to pass legislation 
that would operate solely in this case and none other. Under such cir¬ 
cumstances it would be unlawful and inequitable for an administrative 
agency to deprive appellant of rights which it acquired three years pre¬ 
viously and which it has defended to the Supreme Court of the United 
States. Furthermore, assuming, arguendo , that the Congress entertained 
legislation directed specifically at appellant, it respectfully requests that 
this Court deny the effectiveness thereof as violative of appellant’s pri¬ 
vate vested rights which may not be taken from appellant except under due 
process of law. A retroactive construction of Public Law 391 by a govern¬ 
ment administrative agency would, in the instant case, deprive appellant 
of rights guaranteed him by the Constitution of the United States. 
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THE FINDING OF APPELLEE THAT THE PUBLIC INTEREST 
REQUIRES CONTINUANCE IN EFFECT OF THE GRANTS 
PREVIOUSLY MADE TO INTERVENORS IS ARBITRARY. 
UNREASONABLE AND WITHOUT SUBSTANTIAL SUPPORT 
IN THE RECORD. 


The affirmative finding of the Commission that the public interest 
requires continuance in effect of the grants improvidenUy made to inter- 
venors three years ago is a classic example of the abuse of administra- 
tive discretion. It reads as follows (numbers inserted for convenience 
of reference): 


In reaching the determination, we have taken into con¬ 
sideration (1) the fact that at the present time Rochester, 
with a metropolitan area population of 487,632 persons 
(1950 U.S. Census figures), has but one othe^r station 
operating on a TV channel (WHAM on Channel 5); (2) that 
within the coverage area of WHEC-TV reside about 
1,000,000 people; and (3) that it is clear, on the basis 
of the affidavits attached to the petitions for Affirmative 
findings, that the operations here in question! serve as 
important, vitally needed TV outlets for local expres¬ 
sion and popular network programs (CBS and ABC). We 
have further taken into account (4) the fact that the TV 
stations of WHEC and Veterans commenced Actual oper¬ 
ations over two years ago and the "real problems in¬ 
volved of depriving the public of established $ervice upon 
which it has come to rely" (p. 4, Sen. Report 1231, 84th 
Cong., 1st Sess.). We have also considered) (5) the pos¬ 
sible adverse effect which interim operation may have if 
the protestant’s charges be finally sustained and have con¬ 
cluded that the need in this case for maintenapce of ex¬ 
isting service far outweighs any short term adverse ef¬ 
fect which might possibly result from such interim oper¬ 
ation; we are reinforced in this conclusion by (6) the 
absence of any adverse data in our files as to the station 
in question after their more than two years of operation. 
We therefore conclude on the basis of foregoing findings, 
that the public interest requires that the protested grant 
remain in effect. 


Appellant respectfully offers the following comments: 
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1. The 1950 census figures and the number of television stations 
in Rochester have not changed since the date of this Court 1 s decision. 

2. The same may be presumed to be true as to the population of 
the coverage area of the intervenors. 

3. The fact that television outlets are needed does not warrant the 
conclusion that they should be supplied by the intervenors, whose opera¬ 
tions were improvidently authorized in the first instance and have been 
continued under erroneous views of the law both before and after the re¬ 
cent amendment. 

4. There is no lack of qualified persons who are prepared to take 
over the service now operated by the intervenors. 

5. The adverse effect considered by the Commission seems to be 
that which may be suffered by the public. Without minimizing this factor 
in the situation, appellant respectfully refers again to the substantial 
damage which appellant has suffered and continues to suffer through the 
improvidently granted and illegally extended operations of the intervenors. 

6. The Commission’s finding as to the absence of adverse data in 
its files is surprising in view of the adverse data which appellant submit¬ 
ted more than three years ago and has supplemented from time to time in 
Commission Dockets 8968 and 10447 and in Case No. 12252 in this court, 
Federal Broadcasting System v. Federal Communications Commission , 
96U.S. App. D.C. 260. 


CONCLUSION 

There can be no question that under subsection (c) of Section 309 of 
the Federal Communications Act of 1934, as it stood prior to January 20, 
1956, the effective date of the authorizations which had been given to the 
intervenors without a hearing was postponed to the effective date of a de¬ 
cision to be made by the Commission after a hearing. The statutory 
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provision was that "the effective date of the Commission's action to which 
protest is made shall be postponed" if the Commission finds that the pro- 

I 

test meets the requirements set forth in the subsection. It was not even 
necessary that an order of postponement be issued by the Commission. 

i 

This Court, in its decision of July 28, 1955, reversing the Com- 
mission, found that the protest filed with the Commission by appellant 
herein met the requirements set forth in the subsection. The finding of 
this Court in this respect was substituted by law for the finding of the 
Commission. It was not necessary for the Commission to adopt the 
finding of the Court and indeed it might have been presumptuous of the 

i 

Commission to have done so. The duty of the Commission was merely 
to set the applications of the intervenors for hearing upon issues appro¬ 
priately defined. The effective date of the prior authorizations was post ¬ 
poned by operation of the statute at the moment at which there was a find¬ 
ing, deemed to be the finding of the Commission, that the requirements 
of the subsection had been met by appellant's protest. 

It is a necessary inference from the legislative history of Public 
Law 391 that the intervenors in the instant case hoped in the early months 
of 1955 that the bill which finally became law on January 20, 1956, would 
become law before the announcement of the decision of this Court. The 

i 

frustration of their hope presented a practical problem which was solved 
with the unwarranted cooperation of the Commission. It is respectfully 
submitted that the cooperation of the Commission with private parties has 
in the present instance gone to unparalleled lengths. The Commission 
has departed from the construction that it gave to the bill in its Chair¬ 
man's letter of July 11, 1955, and has sought to keep in effect, on the 
basis of a forced construction of the act, authorizations which this Court 
has found to have been improvidently granted in March, 11953, and illegally 
continued in force after July, 1953. 


i 
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Appellant submits that: 

1. In enacting Public Law 391, the 84th Congress wrote into the law 
no element of retroactivity. 

2. In enacting Public Law 391 the Congress incorporated into it no 
confusion or ambiguity that would give rise to examination of the legisla¬ 
tive history in order to determine Congressional intent. 

3. In its deliberations on the floor of the House of Representatives 
and on the floor of the Senate and in its Committee hearings and reports, 
the Congress gave no reasonable indication that Public Law 391 should be 
construed retroactively where this Court had previously granted a protest 
under old Section 309 (c). 

4. Had Congress specified retroactive effect of Public Law 391, or 
implied it in the legislative history, such retroactivity would violate the 
due process clause of the Fifth Amendment of the Constitution of the United 
States in depriving appellant of vested rights. 

5. Had Congress intended retroactivity of Public Law 391, such 
retroactivity in attempting to take away rights vested in appellant by a 
judgment of this Court would have violated the rule of McCullough v. 
Commonwealth of Virginia and would therefore be therefore be ineffective. 


6. If Public Law 391 was applicable to this proceeding, the Federal 
Communications Commission erred in finding upon the record before it 
that the public interest required the continuation of intervenors 1 television 
operations. 

Respectfully submitted, 


June 25, 1956 

Of Counsel: 

Roberts & Mclnnis 
600 Continental Building 
1012 - 14th Street, N. W. 
Washington 25, D. C. 


WILLIAM A. ROBERTS, 

E. D. JOHNSTON 

Counsel for Appellant 









BRIEF FOR APPELLEE 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,235 


FEDERAL BROADCASTING SYSTEM, INC., Appellant 

v. 

FEDERAL COMMUNICATIONS COMMISSION, Appellee 
WHEC, INC., Intervenor 

VETERANS BROADCASTING COMPANY, INC., Intervenor 


APPEAL FROM AN ORDER OF THE FEDERAL 
COMMUNICATIONS COMMISSION 


WARREN E. BAKER, 
General Counsel 


RICHARD A. SOLOMON, 
Assistant General Counsel 

HENRY GELLER, 

Counsel 

Federal Communications Commission 
Washington 25, D. C. 


United States Court of Appeals 
For the 

District of Coiumtyio Crrcmt 

AUG 2 4 1955 


\ 





i 

j 

i 

i 

i 

I 

STATEMENT OF QUESTIONS PRESENTED 

i 

. 

The questions presented by this case were stipulated 

j 

by the parties and approved by tfce Court in ljts order 
dated April 12. 1956. The questions, as stipulated, 

i 

are as follows: 

j 

1. Whether Public Law 391 of the Eightyffourth 

i 

Congress, Second Session, should be applied 

j 

in a proceeding conducted pursuant t<i> a 

I 

j 

decision of the United States Court <j>f 

i 

i 

Appeals for the District of Columbia Cir- 

i 

i 

cuit reversing the Federal Communications 

i 

Commission, when such decision was issued 
to the agency prior to the passage of 
Public Law 391. 

2. Whether, assuming Public 391 is applicable 

I 

to this proceeding, the Commission properly 
found upon the record of this case that the * 
public interest required the continuance 
of operations of the television broadcast 
stations of WHEC, Inc., and Veterans 
Broadcasting Company, Inc. 
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IN THE UNITED STATES COURT OF APPEAR 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

i 

No. 13,235 

-■ 

j 

FEDERAL BROADCASTING SYSTEM, INC., Appellant 

I 

V. 

I 

FEDERAL COMMUNICATIONS COMMISSION, Appellee 
WHEC, INC., Intervenor 

VETERANS BROADCASTING COMPANY, INC., Intervenor 

i 

APPEAL FROM AN ORDER OF THE FEDERAL 
COMMUNICATIONS COMMISSION 

i 

——— 

i 

BRIEF FOR APPELLEE I 

C 0 DNTERSTAT EMENT OF THE CASE j 

Appellant's statement of the case is argumentative 
and to some extent incomplete. It is believed necessary, 
therefore, to present this statement. j 

I 

This is an appeal by Federal Broadcasting System, 

I 

Inc. (Federal), the licensee of Station NSAY, Rochester, 
New York, from a Memorandum Opinion and Order of the 
Federal Communications Commission, adopted February 24, 
1956 and released February 28, 1956 (R. 132-138), in 
which the Commission, in designating the applications 
of WHEC, Inc. (WHEC) and Veterans Broadcasting |Company, 
Inc. (Veterans) for share-time commercial television 
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operations on Channel 10 in Rochester for a 309(c) protest 
hearing, determined that the effective date of its prior 
grants cf these applications should not be postponed pend¬ 
ing the decision in the protest hearing. A brief descrip¬ 
tion of the salient facts leading to the present contro¬ 
versy is desirable. 

Background To The Pr esent Controversy 

In 1952 WHEC and Veterans filed mutually exclusive 
applications for the Channel 10 television license in 
Rochester. In early March of 1953, WHEC and Veterans, 
in order to resolve the conflict between their applica¬ 
tions and provide needed television service to Rochester 
at an appreciably earlier date, entered into a share¬ 
time agreement for the use of Channel 10, and amended 
their applications accordingly. The Commission, on 
March 11, 1953, granted intervenors television permits 
for share-time operation on Channel 10. 

On March 17, 1953, appellant, as a licensee of a 
standard broadcast station in Rochester (WSAY), filed 
a protest, under Section 309(c) of the Communications 
Act, 47 O.S.C. 309(c), against the grants to intervenors. 
The Commission, after certain actions not here pertinent, 
issued a Memorandum Opinion and Order of July 27, 1953, 
in which it dismissed appellant's protest on the ground 
that it had not met the statutory requirement of 
specifying "with particularity the facts, matters and 
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things relied upon.” After denial of its petition for 

j 

reconsideration, appellant appealed to this ciourt (Case 

1/ • I 

No. 12,252). 

In its decision of July 28, 1955, the Court found 

that appellant’s protest had raised at least one issue 

with sufficient particularity to require that a hearing 

on the protest be granted (viz., an issue of threatened 

monopoly control of mass media of communications in the 

Rochester area). Accordingly, the Court remanded the 

case to the Commission for reexamination of the protest 

2 / 

in light of the Court's opinion. It did notjdetermine 

I 

whether the other issues in the protest had been set 
forth with sufficient particularity, leaving ihat task 
to the Commission upon its reexamination. Federal 

System. Inc. v. Federal Communicat 


i 

Commission . 96 U.S. App. D.C. 260, 225 F. 2d f>60. 


.ert. den. 350 O.S. 923. 




L4£»i 


Intervenors petitioned the Supreme Court for a 
writ of certiorari in Case No. 12,252, and, during the 
pendency of the petition, were granted a stay bf mandate 


1,/ The foregoing facts are based upon the record in 
Case No. 12,252 and are set out in the Court's opinion 
in that case. 

i 

2 / Specifically, the case was "reversed and remanded 
for further proceedings consistent with this opinion". 
Federal Broadcasting System. Inc. v. Federal Communion- 


tions Commission . 96 D.S. App. D.C. at 268, 225 F. 2d 
at 568. 
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by this Court, The petition for writ of certiorari was 
denied by the Supreme Court on December 12, 1955 (R. 2), 
and a certified copy of the opinion and judgment of this 
Court was sent by its Clerk to the Commission on Decem¬ 
ber 21, 1955 CR. 3). 

By letter dated January 13, 1956 appellant, through 

its attorneys, urged the Commission to take appropriate 

steps toward immediate effectuation of the Court's 

mandate (R. 5-6), Intervenors, in a telegram dated 

January 18, 1956, asserted that although parties of 

record in the proceeding they had not been served with 

3/ 

this correspondence; intervenors requested that oral 
argument be held on the question of suspension of their 
service (R. 8), 

That question involved the pendency at the time 
of an amendment to Section 309(c) which would, among 
other things, empower the Commission to exercise its 
discretion in protest cases to not postpone the effec¬ 
tive date of the protested grant pending the hearing 
on the protest, where the public interest requires that 

Z/ Intervenors stated that they had learned of such 
correspondence only as a result of appellant's motion 
of January 16, 1956 in Case No. 12,252 for an order 
to show cause why the Commission should not be cited 
for contempt (R. 8), This motion was denied by the 
Court by Order dated February 7, 1956. 
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the grant remain in effect. As of December 21, 1956, the 
bill embodying this amendment had passed the Hquse of 

5/ 

Representatives and was pending on the Senate calendar. 

The bill passed the Senate on January 12, 1956 and was 

sent to the White House on January 17, 1956. It was 

signed by the President on January 20, 1956 and became 

Public Law 391, 89th Congress, 2nd Session (R. 59). 

6 / 

Following the presidential approval, intervenors 
on January 30, 31, 1956 filed petitions requesting that 
the Commission authorize them to utilize the facilities 
in question pending the decision after hearing on appel- 
lant's protest (R. 10-109). On February 23, 1956, 
appellant filed with the Commission a "Petition for 
Compliance with the Judgment of the Court of Appeals" 

I 

_ | 

4/ At the time of this amendment, Section 309(c) 

required the postponement of the effective date of 
the protested grant, unless that grant was "necessary 
to the maintenance cr conduct of an existing service*'. 

The amendment would have added to this original 
grounds for exception discretion to refuse postponement 
of the effective date where the public interest so 
requires. 

5/ The bill, which was enacted into law, is set out 
in full in Appendix A attached hereto. 

j 

6/ As this Court was advised in the Commission’s Opposi¬ 
tion to appellant's motion to show cause in Casie No. 
12,252, the Commission took up appellant's request of 
January 13 for immediate action at its meeting of 
January 19, 1956. It determined that "it would be 
contrary to the public interest to try to accelerate 
a determination under the provisions of a law which, 
as of the time of our consideration, had already been 
amended by the Congress and awaited the President's 
signature" (R. 133). 
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and a separate opposition to the aforementioned petition 

7/ 

of intervenors (R. 110-131). 

The Commission, on February 28, 1956, issued its 
decision which is the subject of the present appeal (R. 132- 
138). It determined, upon re-examination of appellants 
protest in light of this Court's decisions, to designate 
the intervenors* applications for hearing upon six 
specified issues (R. 133, 137). On the question crucial 
to this appeal — postponement of the effective date of 
the grants to intervenors — the Commission held that 
considerations of both law and legislative history made 
it clear that the amended 309(c) was to be applied to 
the instant situation. The Commission stressed that 
the amendment is remedial or procedural in nature and 
is therefore, under well established law, applicable to 
pending proceedings as well as to those arising in the 
future. (R. 133-35.) 

Applying the standard of the amended 309(c) to the 
question of postponement of the effective date of the 
grants to intervenors, the Commission concluded that 

X/ This opposition, because it was not filed within 
the required ten-day period specified by Section 1.730 
of the Commission's Rules, 1 Pike & Fischer, R.R. 

51:365, was held to be not properly before the Com¬ 
mission, although the Commission did note that "the 
arguments made (see particularly par. 2 Federal 
Opposition), are not persuasive in view of the con¬ 
siderations set out in par. 7, infra " (R. 133). 


I 
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the public interest requires that the protested grants 
remain in effect pending the decision in the pretest hear¬ 
ing. In reaching that determination, the Commission took 
into account the need of the persons in the Rochester area 
for a second television service, the very "re^l problem 

I 

involved” in disruption of established services, and the 
possible adverse effects which intervenors* interim opera- 
tion might have, if appellant's charges were %o be finally 

sustained. It concluded that the need in thii case for 

I 

maintenance of the existing services far outweighed any 

I 

short term adverse affects which might conceivably result 

I 

from such interim operation. (R. 136.) 

This appeal then followed. 

SUMMARY OF ARGUMENT 

I. 

I 

This Court in its decision in Case No. 12,252 con¬ 
sidered the question of specificity of appellant's 
protest and, because of its conclusion that thje protest 

i 

was sufficiently specific to warrant the holdijng of a 
protest hearing, remanded the case to the Commission 
for further examination and proceedings. In i^s order 
of February 24, 1956 designating the protest for hearing 
in accordance with this Court's mandate, the Commission 
properly took into account that Section 309(c) had 
been amended so as to make available to it new pro- 

i 

i 
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cedures and remedies in protest cases, and specifically, 
the added standard pertinent to the question of postpone¬ 
ment of .the effective date of protested grants. Appel¬ 
lant's argument that the Commission's construction of 
the amendment violates the general precept against retro¬ 
active interpretation of a statute in the absence of 
express language to that effect, ignores the basis of 
the Commission's decision. The legislation amending 
309(c) is remedial and procedural in nature, being 
designed to correct defects in the existing law by 
prescribing new procedure and remedies to be applied. 

It therefore falls within an equally well established 
corollary to appellant's general rule, to the effect 
that such changes in the law are generally to be regarded 
as immediately applicable to any steps to be taken in 
pending or existing cases and not merely to cases aris¬ 
ing in the future. It follows that when the Commission 
considered on February 24, 1956 the actions or steps 
to be taken in the subject protest proceeding, it had 
available to it the provisions of the amended 309(c). 

Appellant's resort to the legislative history of 
the 309(c) amendment is difficult to understand, in 
light of the fact that that history demonstrates con¬ 
clusively that Congress expressly intended to make the 
amendment applicable to situations such as the instant 
one. Thus, the Senate Report, in commenting on "the 
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retroactive effect cf this legislation", states : 

i 

"• • • where /the Commission./ has finally acted on a 
protest and denied it t either with or without; an eviden- 

i 

tiary hearing, and where, as a result, the grantee has 

j 

built his station and gone on the air, the Commission 
should have the authority, in the event its decision is 
subsequently reversed on appeal, to consider ^uch further 
proceedings as may be required by the court's decision 

i 

in the light of the amended provisions of section 309(c), 

i 

if they have been enacted into law." (Sen. Rep. No. 

1231, 84th Cong., 1st Sess., p. 4). 

Finally, appellant is wholly mistaken in its argu¬ 
ment that the Commission's construction of th^ amendment 
deprives it of vested rights in violation of the Fifth 
Amendment of the Constitution and should therefore be 
avoided. This argument is premised on the fallacious 

i 

j 

notion that 309(c) bestowed private rights upqn protest- 
ants. As shown by the statutory scheme and the legis¬ 
lative history. Congress in enacting 309(c), hs in the 
case of the Communications Act as a whole, was concerned 
solely with the public interest and public rights in 
the communications field. There, being no privjate right 
involved, appellant's argument of constitutional 
infringement founders. 
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II 

The Commissions finding that the public interest 
requires that the protested grants remain in effect pending 
the outcome of the protest proceeding is reasonable and 
fully supported by the tecord. The Commission, after 
consideration of all facets of the problem, properly con™ 
eluded that the need for maintaining intervenors' 
meritorious existing services in the populous Rochester 
area which has but one other TV station, far outweighed 
any short term adverse effect which might conceivably 
result from such interiin operation if it were to be 
assumed that appellant's bare allegations were well 
founded. Appellant's six "comments” (App. Br. 14) on 
the Commission's judgment are not responsive to the 
public interest question whether the protested service 
should be maintained in the interim period or to the 
Commission's findings made in reaching its judgment. 


ARGUMENT 

1 • THE COMMISSION PR O PERLY DECIDED THAT THE 
PROVISIONS OF THETaMENDEB SECTION 309(c) 

WERE APPLICABLE TO THE INSTANT SITUATION . 

Prior to the 1956 amendment, the Commission was 
required, with one exception not here pertinent (see note 
4, supra ). to postpone the effective date of a properly 
protested grant, pending the decision after hearing. See 
Appendix B ( p. 36 ) for text of the pre-1956 309(c). 
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By the amendment, the Commission was given the discretion, 

where it affirmatively finds for reasons set forth in the 

decision, that the public interest requires that the grant 

remain in effect, to authorize the applicant jto utilize 

the facilities in question pending the Commission's deci- 

sion after hearing. See Appendix A. The maid issue 

8 / 

presented by the appeal is the validity of the Commis¬ 
sion's determination that the provisions of th® amended 
309(c) were applicable to the instant case on February 24, 
1956, the date on which it took action on appellant's 
protest following this Court's remand. 

In contending that the amended 309(c) wa? not to be 
applied to its protest on February 24, 1956, appellant 

i 

has advanced three arguments: (1) such application is 
in violation of the established principle that a statute 
will not be construed as applying retroactively m the 

i 

absence of clear language to that effect in the law it- 
self; (2) the legislative history of the amendment shows 
that it was not the intent of Congress to have the amend¬ 
ment applied retroactively to protests such a^ that of 
appellant; and (3) under the cardinal rule of statutory 
construction — to so construe a statute as toj uphold 


8/ Appellant has also argued, rather cursorily!, that the 
Commission's findings that the public interest requires 
that the protested grant remain in effect is arbitrary 
(Point VI, App. Br. I3-14>. This argument is itaken up 
in Point II, infra (pp. 30-33). 
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its validity wherever possible — the Commission's construe 
tion of the amended 309(c) should be eschewed since, as so 
interpreted, the statute deprives appellant of vested 
rights in violation of the due process clause of the Fifth 
Amendment. None of these arguments, which are taken up 
in turn in the succeeding discussion, has merit. 

A. Under well-established principles of 

statutory construc t ion, the 1956 amend ¬ 
ment to Section 309(c) was applicable 
to all future steps taken in pending 
cases, including the instant one . 

Before turning to appellant's main argument on this 
score —■ that the amendment should not be construed as 
applying retroactively in the absence of an express pro¬ 
vision to that effect — we think it desirable to discuss 
an allied contention of appellant since in so doing, the 
essential circumstances and setting of the Commission's 
determination here involved are pointed up. Appellant 
argues (pp. 14-15) that if the Commission finds that a 
protest met the requirements of the old 309(c), the 
effective date of the protested authorization is auto¬ 
matically postponed under the statute , even without the 
issuance of an order of postponement by the Commission. 

It is then argued that the finding of this Court that 
appellant's protest met the requirements of Section 309(c) 
*was substituted by law for the finding of the Commis¬ 
sion* 4 (App. Br. 15). Combining the two allegations, 


appellant concludes that "the effective date of the prior 


authorizations was postponed by operation of ihe statute 
at the moment at which there was a finding, deemed to be 
the finding of the Commission, that the requirements af 
the subsection had been met by appellant's protest" CApp. 
Br. 15). | 

The Commission originally denied appellant's pretest 

| 

for failure to meet the particularity requirements of 
309(c), and accordingly, left undisturbed its outstand¬ 
ing grants to intervenors. This Court concluded that the 

i 

protest was sufficiently specific in at least one respect 
to warrant the holding of a pretest hearing anjd there- 
fere remanded the case to the Commission for fjurther 
examination and proceedings consistent with it|s opinion. 
The Court did not consider the question of posjtponement 
of the effective date of intervenors' grants since that 
question was, of course, not presented in Case! No. 12,252. 

i 

The argument, which appellant has spelled out on 
the foregoing facts, founders because of the fallacious¬ 
ness of both its premises. First, the Court's determina¬ 
tion was not a substitute for Commission actioji: While 
it, of course, compelled a particular course of | action 
on the Commission's part, it was still necessary for 

the Commission itself to issue an order designating the 
• | 
applications for hearing on appropriate issues! lore 

i 

important, appellant is wholly incorrect in it£ asser¬ 
tion — without, it should be noted, any authority 
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whatsoever •— that the finding that a protest meets the 
requirements of 309(c) automatically operates to postpone 
the effective date of the Commission's grant. The out¬ 
standing Commission order making the grant in question 
must be countermanded by subsequent Commission action: 

The statute itself does not operate to accomplish the 
postponement sought by appellant. Indeed, the statute 
could not do so since there now is and was at the time 
the Commission originally passed on appellant's protest 
an exception to the requirement of postponement of 
effective date pending the outcome of the protest hear¬ 
ing, which would necessitate examination of the facts 
of the particular case. In short, the instant situa¬ 
tion is similar to all others arising under the statute: 
The latter lays down the requirements and provisions 
which the Commission is to follow, but it is the Com¬ 
mission, through issuance of orders, that actually 

9/ 

implements the statutory scheme. 


9/ Appellant's approach here is similar to that of one 
of the principals (Pooh Bah) in "The Mikado", who was 
called upon to explain a failure to carry out an 
imperial edict. After pointing out that the Mikado 
is all-powerful, he asserted that there was no need 
to carry out the Mikado's orders since such orders, 
when issued, are as good as done. Appellant, in essence, 
points to the statute, which is controlling, and argues 
that there is no need for an implementing Commission 
order since what the statute decrees must be done 
and is therefore done. 


The Commission, upon remand, turned to the task of 


issuing an order governing the further proceedings and 
the present status of the applicants. In doijng so, it 

i 

took into account that 309(c) had been amended so as 

i 


to make available to it new procedures and remedies in 
protest cases. It could, in carrying out the Court's 
direction to reexamine the protestant's issues, take 
advantage of the new provisions giving it the right 

ill/ ! 


to redraft the protestant's issues — or, if appro- 

priate, could have restricted the protestant to an oral 

i 

argument on some of its issues. And, what is eracial 
here, the Commission could avail itself of thp new 
remedy or procedure now open to it as to postponement 


of the effective date of the protested grant. 


This 


it did. 

As stated, appellant's main argument is that the 
Commission's construction of the amendment violates 
the established precept that in the absence of express 
language to that effect, a statute will not bd con* 
strued as applying retroactively. But in advancing 
this argument, appellant has ignored the basis of the 
Commission's decision. The Commission noted the 

I 

general precept advanced by appellant: It pointed 

i 

10/ Appellant's protest specified no issues! (pp. 
33-41, 67-75, Joint Appendix, Case No. 12,252)|. The 
Commission therefore drafted six issues which covered 
all the matters alleged in the protest (R. 137). 
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out, however, that the subject legislation is remedial 
and procedural in nature and that it therefore came within 
an equally well-established corollary to appellant's 
general rule, to the effect that changes in remedial or 
procedural law are generally to be regarded as immediately 
applicable to any step to be taken in all pending or 
existing cases and not merely to those proceedings aris¬ 
ing in the future (R. 134-5). This is the heart of the 
Commission's decision; yet no word or mention of it. 
exists in appellant's brief, presumably because appel¬ 
lant cannot meet the point of law thus relied upon by 
the Commission. 

Appellant argues (App. Br. 6) that "in the absence 

of ambiguity or obscurity a statute will be construed 

on its face and not through legislative history or 

congressional intent". The subject law, as appellant 

points out, makes no explicit reference to the timing 

of its applicability. But the law, on its face, is 

11 / 

clearly procedural and remedial in nature. It 


11 / Black's Law Dictionary, Fourth Edition, defines 
"remedial" as "affording a remedy; giving the means of 
obtaining redress. Of the nature of a remedy; intended 
to remedy wrongs or abuses, abate faults, or supply 
defects. Pertaining to or affecting the remedy, as 
distinguished from that which affects or modifies the 
right". See Haaland v. Verendrve Electric Cooperative . 
66 N.W. 2d 902, 908 (N.D.). Sutherland's "Statutory 
Construction" (Vol. 2, 3rd Ed., Sec. 3302, pp. 234-5) 
contains a similar definition, including as "remedial" 
"statutes intended for the correction of defects, mis¬ 
takes, and omissions in the civil institutions and the 
administration of the state". See, also Ohlinaer v. 
United States . 135 F. Supp. 40, 42 (S.D. Idaho); Buck- 
master v. McElrov . 20 Neb. 557, 564, 31 N.W. 76, 80. 
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. I 

prescribes new procedures and remedies to be employed by 
the Commission where appropriate, such as redrafting of 
the issues, demurring by means of an oral argument held 
on facts assumed to be true, or permitting use of the 
facilities during the protest period where the public 
interest so requires. And, specifically, this latter 
revision pertains to and affects the procedure or remedy 
to be followed by the Commission in the interijm period 
pending decision in the protest hearing. 

The remedial character of the legislation is further 
made clear by the congressional statement of ijts purpose: 

. . to prevent the abuse cf the protest procedure 
by persons who in the furtherance of their own private 
economic interests are in a position to use thja exist- 

ing provisions of the section to delay the ine&tuticn 

! 

of radio or television services which the Federal 
Communications Commission, without a hearing, Jias 
approved as being in the public interest.” Sen. Rep. 

No. 1231, 84th Cong., 1st Sess., p. 1. Thus, the 

i 

amendment was enacted in crder to correct defects in 

I 

the then existing law — to, in the words of the Senate 
Report, ” remedv the situation by . . . giving the Com¬ 
mission some discretion to keep in effect the Mthori- 

i 

zation being protested . • •” Id . at 1-2 (emphasis 
supplied); see, also, 101 Cong. Rec. 9610-13. 
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Since the subject law:was thus clearly remedial and 
procedural in nature, it follows that the question of its 
applicability is governed by **the settled rule that changes 
in procedural or remedial law are generally to be regarded 
as immediately applicable to existing causes of action 
and not merely to those which may accrue in the future ..." 
Darqel v. Henderson . 200 F. 2d 564, 566 (Emergency Court 
of Appeals, 1952) (see also cases cited, infra . pp. 20-21 ). 
This does not mean that the Commission could properly 
go over the steps already taken under the old law. See 
Vol. 2, Sutherland, Statutory Construction . 3rd Ed., 

Sec. 2212, p. 136. It does mean that as to any step or 
action about to be taken in a pending proceeding, the 
new procedures or remedies were applicable. And in 
the context of this case, it means that the Commission, 
when it proceeded on February 24, 1956 to take action 
on appellant's protest, had available to it the pro¬ 
cedures of the amended 309(c), including the new dis¬ 
cretion in appropriate public interest circumstances 
to authorize the use of the facilities pending the out¬ 
come of the hearing. 

The policy behind this rule of immediate applicabil¬ 
ity is obvious. Because remedial statutes are designed 
by the legislature to correct defects in the existing 
law or situation, they are to M be given a liberal inter¬ 
pretation . . • /and/ for the same reason exemptions 
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from /theix/ sweep should be narrowed and limited to effect 
the remedy intended.” Piedmont & Northern RY . v. Inter¬ 
state Commerce Commission . 286 U.S. 299, 311~tl2; see also 
Spokane & Inland R.B . v. United States . 241 IJ.S. 344. And 

in line with the policy of limiting exemptions, such 

i 

j 

statutes are construed as immediately applicable to pend¬ 
ing proceedings, in order to fully and as soojn as possible 
effect the remedy intended. In short, because such 
remedial or procedural statutes dc not impairj rested 
or ccntractural rights, no reason exists why jthe new 

remedy or procedure desired by the legislature should 

! 

not be immediately implemented in all future pteps to 

i 

be taken in pending cases. 

The instant situation is illustrative of! the above- 

I 

described sound policy: As shown within (pp.i 21-26 ) 

Congress enacted the subject procedural and remedial 

I 

amendment with the present situation specifically m 
mind. Appellant, in seeking to restrict the iaw's 
applicability, would thus frustrate in a significant 
area the remedial purpose cf the legislation. No reason 
whatever exists why the remedial purpose should be so 
curtailed: Appellant's argument that immediate applica¬ 
tion of the amendment would be in derogation of vested 
private rights and thus the Fifth Amendment as 

shown (pp. 26-30 ), wholly without merit. 
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Appellant’s attack on the Commission’s basis of decision 

is restricted to the citation of two cases (App. Br. 6) for 

the principle that in the absence of express contrary language, 

a statute will not be construed as applying retroactively. 

Appellant is tilting at a straw man: No one, including the 

Commission (R. 134), disputes the validity of this general 

12 / 

precept. But appellant’s cases and its general precept have 
no applicability to situations involving remedial or procedural 
legislation. The cases to this effect are explicit and so 
legion as to make impracticable a complete citation. Some 
examples are: Pargel v. Henderson . supra : Bowles v. Strickland . 

151 F. 2d 419, 420 (C.C.A. 5); Bowles v. Miller . 151 F. 2d 992, 

993 (C.C.A. 10); Connett v. City of Jferseyville . 96 F. 2d 392, 

400 (C.C.A. 7); Benas v. Maher . 128 F. 2d 247, 251-2 (C.C.A. 8); 

In re Monsen . 74 F. 2d 411 (C.C.A. 7); Federal Reserve Bank of 
Richmond v. Kalin . 77 F. 2d 50 (C.C.A. 4); Beatty v. United States . 
191 F. 2d 317 (C.C.A. 8). Soipe cases set out the principle that 

12/ Bruner v. United States . 343 U.S. 112, cited by appellant 
(App. Br. 6), sets out the general rule against retroactive con¬ 
struction as dictum in a footnote (note 8, 343 U.S. at 117); the 
case itself stands for the principle that when a law conferring 
jurisdiction is. repealed without any reservation of jurisdiction 
over pending cases, all pending cases fall with the law. 

Claridge Apts. Co . v. Commissioner of Internal Service . 

323 U.S. 141, does not even set out the general rule relied upon 
by appellant. The case deals solely with the proper inter¬ 
pretation, in view of the language used and the Congressional 
purpose, of an Act's procedural provision which specified the 
time of applicability of two other substantive provisions. 

The act in question was held to be applicable to pending and 
future cases but not to transactions which had been completed. 
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remedial or procedural legislation will be construed as applying 
retroactively, others that "the rule that statuies changing 

remedies or procedure generally affect future steps in pend- 

i 

ing suits, in the absence of words of exclusion^ is not in 
conflict with the rule against retroactively, for in such 

i 

cases the statute is.applied only in a prospective wav'*. 

i 

, 6 F. Supp. 156, 157 
s stated, it is clear 

that remedial, procedural legislation such as the subject 

0 

amendment to 309(c) was applicable to the “future steps'* taken 

I 

by the Commission on February 24, 1956 in appellant's pending 
protest proceeding. 

B. 

In its first point, appellant asserts thatjthere is no 
need to look to the legislative history becauseIthe language 
of the amended Section 309(c) contains no ambiguity (App. Br. 
6-7). But in its third point (App. Br. 8), appellant alleges 
that the legislative history of the amended 309(c) demonstrates 

i 

that the new discretion given the Commission asito postponement 
of the effective date of the protested authorization was not 
meant to be applicable to its situation. While jwe do not 

j 

believe that any resort to legislative history is needed in 

i 

view of the language employed by the Congress and the prior 


The Legislative History Of The 309(c) Amendment 
Conclusively Demonstrates That It Was To Be Ap¬ 
plied To Situations Such As The Instant One. 


Richard v. 

(S.D. N.Y.) But however the principle i 



13/ Cf..also. Smallwood v. Gallardo . 275 0.S. 
demity Co . v. Insurance Co. of North America . 
(C.C.A. 9). 


5(^, 61; Pacific In 
25 F. 2d 930, 932. 

i 

i 

i 

i 

i 
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discussion (pp.12-21), the pertinent legislative history, in 
fact, conclusively demonstrates that the rev; language of Section 
309(c) was intended to be made applicable in cases like the 
present one. 

For Congress was "specifically concerned about the 
possible retroactive effect of enactment of the legislation on 
pending protest proceedings" (Sen. Rep. No. 1231, 84th Cong., 

1st Sess., p. 4) and sought the Commission's view on this 
subject. The Commission replied that while it might be legally 
possible, in view of the nature of the legislation, to reconsider 
previous determinations staying the effectiveness of grants in 
protest cases now before it, it did not believe such recon¬ 
sideration would serve the public interest. However, the Com¬ 
mission pointed to one exception to this view — that it be¬ 
lieved it should have the opportunity to employ the language 
of the amended 309(c), if enacted, to any further proceedings 
taken in cases which the Court, after the commencement of 
operation by the grantee, has remanded to the Commission upon 
reversal of the latter's decision denying the protest. .Id. at 
10; see also footnotes 15 and 16 9 infra . 

The Senate Subcommittee of the Committee on Interstate 
and Foreign Commerce stated its full agreement with these 
views (p. 4, Sen. Rep. No. 1231, 84th Cong., 1st Sess.): 

Your committee was specifically concerned 
about the possible retroactive effect of enact¬ 
ment of this legislation upon pending protest 
proceedings. The Commission through its witnesses 
and in a letter made part of this report stated 
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that where the Commission has already made a 
determination that a protest should be set for 
evidentiary hearing or that the effectiveness 
of a grant should be postponed pending such 
hearing and the matter has proceeded on this 
basis, reconsideration of these determinations 
would not appear to be required and would nor¬ 
mally appear to serve no public purpose. |our 
committee concurs with this view and construes 
this to apply to any protest on file with the 
Commission prior to the enactment of this t^ill. 

In addition, your committee agrees with thb 
Commission's view, however, that ’where it has 
finally acted on a protest and denied it, Either 
with or without an evidentiary hearing, and where, 
as a result, the grantee has built his station 
and gone on the air, the Commission should have 
the authority, in the event its decision is sub¬ 
sequently reversed on appeal, to consider ^uch 
further proceedings as may be required by the 
court’s decision in the light of the amended pro¬ 
visions of Section 309(c), if they have been 
enacted into law. Your committee feels this 
special authority is necessary in view of tlhe 
real problems involved of depriving the public 
of established service upon which it has cQme to 
rely. Your committee feels, therefore, th^t the 
retroactive effect of this legislation shall ap¬ 
ply oifly to those situations where the stations 
are now on the air and shall not apply to any 
other protest pending prior to the enactment 
of this bill. 

This same view as to the bill's applicability w^s repeated on 
the floors of the Senate and House during the discussions 
preceding the passage of the bill (see 102 Cong.j Sec. 362-363; 

I 

101 Cong. See. 9612-3). Congress thus explicitly intended, 
in passing this remedial legislation, that it be applied to 
situations such as the instant one — where the protested 
stations are now on the air and the Commission, iafter a remand, 

i 
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14/ 

is considering further proceedings. 

Appellant’s main argument on this score (App. Br. 8-9) 

is based on a letter dated July 6, 1955', from the Chairman 

of the Commission to the Chairman of the House Committee on 

Interstate and Foreign Commerce, which answered a question 

raised as to the possible retroactive effect of the proposed 

amendment. Appellant’s exposition of the letter and other 

15/ 

related matters is somewhat confusing, and we have accord¬ 
ingly set out the pertinent portion of the letter in full in 

16/ 

the footnote below. Appellant’s whole contention is based 


14 / Indeed, the hearings before the House and Senate Subcom¬ 
mittees of the Committees on Interstate and Foreign Commerce 
on the bills which became Public Law 391 show that the drafters 
of the bills were aware of and concerned over the question 
of suspension of intervenors* services to the Rochester area 
because of appellant's protest under the then existing law. 

(See Hearings on H.R. 5614 before Subcommittee of the Com¬ 
mittee on Interstate and Foreign Commerce, 84th Cong., 1st 
Sess., pp. 6-15, 27-32, 34-5, 38, 49-52; Hearing on S. 1648 
before Subcommittee of the Committee on Interstate and Foreign 
Commerce, 84th Cong., 1st Sess., pp. 87-96. And while the 
legislation is of course remedial in the broadcast sense 
(see Senate Hearing on S. 1648 t p. 84), it should be noted 
that one member of the House Subcommittee referred to the 
instant matter, as "this case that has apparently brought this 
proposed /new/ method". (House Hearings on H.R. 5614, p. 38). 
The Commission's employment on February 24, 1956 of the enacted 
amendment with respect to the new steps to be taken in the 
proceeding on appellant’s protest was therefore a most ap¬ 
propriate application of Congress® remedial purpose. 

15/ Appellant is confused in regarding the letter of July 11, 
1955, to Senator John L. Pastore, as supplementing the state¬ 
ments made in the letter of July 6, 1955 to the Chairman of 
the House Committee. The July 11th letter reaffirms to the 
Senate the position taken in the July 6th letter to the House 
on the question of applicability, and in doing so, employs 
identical language. These letters are reproduced in the Senate 
Hearing on S. 1648 at pp. 71-74 and 88-89. 

16/ The pertinent portion of Chairman McConnaughey's letter of 
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i 


on the last sentence: "Under these special circumstances 
the Commission believes that if it is reversed by the Court 
of Appeals, it should have the opportunity, in the event that 
the amendments to Section 309(c) have been enacted into law, 
to conduct any further proceedings upon the basis of the 
amended language of Section 309(c)." But the meaning of this 
sentence is perfectly clear: It is simply that if the amended 
309(c) has been enacted into law at the time the Commission 

16/ (Cont'd) July 6, 1956 to Chairman Harris ojf the House 
Committee on Interstate and Foreign Commerce reads as follows: 

j 

"Since your inquiry raises the question of; the 
retroactive effect, if any, of H.R. 5614 u^>on 
the proceedings in Clarksburg, and in view of 
the general discussion of this matter at t^ie 
hearings before your subcommittee, the Commission 
has given serious consideration to this question 
generally as well as in connection with th£ 
particular Clarksburg proceeding. It is opr 
opinion that in the absence of any congressional 
statement of intent on the matter it might be 
legally possible for the Commission to recon¬ 
sider previous determinations as to whether 
evidentiary hearings are required or grant^ should 
be stayed in those cases which are still pending 
before the Commission. In general we believe, 
however, that the public interest would nof be 
served by any such reconsideration, the only ex¬ 
ception to this view which the Commission has is 
with respect to cases where the Commission jhas 
issued a final decision denying a protest, either 
before or after hearing and in which, pending a 
court appeal, the grantee has constructed Its 
station and begun operation. Under these special 
circumstances the Commission believes that if it 
is reversed by the Court of Appeals, it should 
have the opportunity in the event that the amend¬ 
ments to Section 309(c) have been enacted ijnto 
law, to conduct any further proceedings updn the 
basis of the amended language of Section 3^9(c) N . 

(See 101 Cong. Rec. 9613). 


0 


-26- 


takes further 
the amendment 
understand by 
to read: 
peals after 
law .... 


steps m rema 
will be appli 
what alchemy 
the Commissio 
the amendments 


"If 


n 


nded cases such as the instant one, 
cable to such steps. We do not 
appellant would convert the sentence 
n is reversed by the Court of Ap- 
to 309(c) have been enacted into 


In short, the legislative history shows that appellant's 

construction of the amended 309(c) would be in clear derogation 

17/ 

of the Congressional purpose. 

C. The Commission's Application Of The Amended 
309(c) To Appellant's Protest On February 
24. 1956 Did Not Deprive Appellant Of Any 
Vested Rights. In Violation Of The Fifth 
Amendment Of the United States Constitution . 

Appellant's final argument (App. Br. 9-12) on the appli¬ 
cability of the. amended statute is based on the Constitution. 

It claims, upon the basis of analogy to reward cases, that 
by filing a protest under the old 309(c) which this Court 
in Case No. 12,252 has found the Commission was required to 
designate for hearing, it acquired vested rights to a stay 
of the protested permit pending hearing of which it could 
not be deprived, without violation of the due process clause 


17 / Appellant, in the caption to its Point III, again 
asserts that the effective dates of intervenors* authorizations 
"were required to be postponed by order of this Court issued 
before the amendment of said subsection" (App. Br. 8). But 
as already discussed (pp. 12-13), the Court's decision, and 
consequently its order, dealt only with the question of 
sufficient particularity to warrant the holding of a protest 
hearing. 


i 
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of the Fifth Amendment, Appellant points to the maxim that 

when reasonably possible, a statute will be construed so as 

i 

to uphold its constitutionality, and presumably argues on 
that basis that the subject amendment should therefore be 
interpreted as inapplicable to its protest. | 

We do not believe any extended discussion of this argument 
is warranted. The argument is premised on the wholly fal- 

I 

lacious notion that 309(c) bestowed private rights upon 
protestants — rights which could become vested;in a con¬ 
tractual sense. We submit that 309(c) was concerned solely 

with public rights, and that therefore appellant's argument 

; 

i 

founders. i 

I 

I 

Appellant mistakes the Congressional purpose in this 
field. As stated by the Supreme Court in Scripps-Howard 
Radio. Inc , v. Federal Communications Commission . 316 U.S. 

4, 14: | 

i 

The Communications Act of 1934 did not create new 
private rights . The purpose of the Act was to 
protect the public interest in communications. 

By Section 402(b)(2) Congress gave the right of 
appeal to persons "aggrieved or whose interest 
was adversely affected" by Commission actibn ... 

But these private litigants have standing gnly 
as representatives of the public interest.! 

Federal Communications Commission v. Sanders 
Radio Station . 309 O.S. 470, 477 ... (Emphasis 
supplied. ) 

Congress, in its 1952 amendment to the Act establishing the 

j 

protest procedure, did not suddenly and in this lone instance 
create a new private right. As stated by this Court in its 


i 

i 

i 

i 

i 
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decision in Case No. 12,252 ( Federal Broadcasting System, Inc . 

v. Federal Communications Commission , 96 U.S. App. D. C. at 

265, 225, F. 2d at 565),the protest procedure "is one designed 

to vindicate the public interest . . ." It does so by making 

definite the procedural rights of parties in interest who op- 

18 / 

pose Commission grants which had been made without hearing. 

The Congressional intent here, as throughout the 1952 amendments, 
is thus to better protect the public interest in the communi¬ 
cations field. Congress clearly did not accord protesting 
parties in interest private rights, just as such rights are 
not given to applicants in the same section 309(b) or to par¬ 
ties in interest who seek reconsideration under Section 405 
of the Act or appeal to the Courts under Section 402. Sanders 
Bros. Radio'Station v. Federal Communications Commission . 309 
U.S. 470. 

Appellant argues that its situation is analogous to that 
of persons who have been offered rewards by Congressional acts 
for informing as to revenue or other matters (App. Br. 11). 

But whatever the law may be in such reward cases, appellant 
is mistaken in its strained analogy. Congress, in providing 
for the postponement of the effective date of the protested 
authorization, was simply delineating the procedure to be 
followed by the Commission in the protest cases: Specifically, 

18 / See Sen. Rep. No. 44, 82nd Cong., 1st Sess., p. 8; House 
Rep. No. 1750, 82nd Cong., 2d Sess., pp. 2, 10-11; Clarks¬ 
burg Publishing Co . v. Federal Communications Commission . 96 
U.S. App. D. C. 211, 214, 225 F. 2d 511, 514. That Congress, 
in making definite the procedure to be followed in the case of 
opposition to grants made without hearing, did not intend 
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the Congress believed it desirable, where a question has been 

I 

I 

raised whether a grant made without hearing is in the public 
interest, to have the effective date of that gr^nt postponed 

I 

during the hearing to determine the question (lOl Cong. Rec. 
9611). To say — without any support in language, in the 

statutory scheme, or in the legislative history*— that Congress 

19/ 

inserted the postponement provision as a bribe or reward 

to induce parties in interest to file protests to grants with- 

20 / 

out hearing, is patently unsound. 


18 / (Cont’d) the postponement feature as a "reward" or as be¬ 
stowing private rights is shown not only by the foregoing 
citations to the legislative reports on the 1952 amendments 
but also by the legislative history of a prior bill containing 
the protest provision and of the 1956 bill amending that pro¬ 
vision. See Hearings before Subcommittee of thd Committee on 
Interstate and Foreign Commerce on S. 1973, 8ls^ Cong., 1st 
Sess., pp. 17-18, 33; Hearings on S.1648, 84th (pong., 1st Sess., 
pp. 34-6, 39, 56-7, 74, 84. The latter citations show par¬ 
ticularly that the Congressional concern in the provision for 
postponement was that the public not be subjected to the risk 
of losing service it had come to rely upon because of a deci¬ 
sion in the protest hearing adverse to the grantee. 

19 / A reward is defined as "a sum of money or other compensation 
offered to the public generally, or to a class qf persons, for 
the performence of a designated service”. 77 C..J.S. 365 (Re¬ 
wards, Sec. 1). 

20 / The fallaciousness of appellant's position is pointed up by 

of other kindred sections of the ^ct which bestow 
remedial rights upon parties in interest. Thus, 


consideration 
procedural or 


give such 


Section 402(b) and (c), 47 U.S.C. 402(b) and (c) 
parties the right to appeal specified Commission orders and the 
opportunity to obtain a judicial stay of those Orders, where 
circumstances so warrant. But these rights, whijch may, of course 
be of the greatest importance to the appealing party's private 
interests, are bestowed solely to protect and enforce the pub¬ 
lic interest. Scripps-Howard Radio. Inc , v. Federal Communi¬ 
cations Commission , supra . The statutory provisions could 
therefore be repealed by Congress, with consequdnt dismissal 
of all pending suits in the absence of a saving clause, without 
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Since public and not vested private rights are involved 
in the instant case, there could be, as appellant itself would 
concede (App. Br. 9), no infringement of constitutional rights. 
This is made clear by the case most relied upon by appellant 
in its argument, Hodges v. Snyder . 261 U.S. 600. 

II 

THE COMMISSION * S FINDING THAT THE PUBLIC INTEREST 
REQUIRES THAT THE PROTESTED GRANTS REMAIN IN EFFECT 
PENDING THE OUTCOME OF THE PROTEST PROCEEDING. IS 
REASONABLE AND FULLY SUPPORTED BY THE RECORD . 

In its final point, appellant, assuming for the purpose 
of this argument the applicability of the amended 309(c), 
contends that the Commission's finding that the public interest 
required that the protested grants remain in effect, is arbi¬ 
trary and without factual support. 

In view of the circumstances of the case and appellant's 
extremely cursory attack on the finding (App. Br. 14), no 
extensive discussion of the Commission's action is believed 
necessary. For, far from being w a classic example of the abuse 
of administrative discretion" (App. Br. 13), we submit that 
the judgment made by Commission not only came well within its 
discretion but was, in fact, compelled by the facts of the 

20 / (Cont *d) infringement of any constitutional right. See 
Baltimore and P.R.R. Co . v. Grant . 98 U.S. 398; Bruner v. 

United States . 343 U.S. 112; Smallwood v. Gallardo . 275 U.S. 

56. It is this latter situation (the repeal of statutes 
bestowing jurisdiction to appeal or petition for reconsidera¬ 
tion) — and not cases involving rewards for informing — 
that it is analogous here. 
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case. This is shown — without amplication or further dis¬ 
cussion in this brief — by the quotation of that portion 
of the Commission's decision containing the judgment process 
(R. 136): 

Applying this standard J_ot the amended 309(cjy 
to the particular circumstances of the instant case, 
we have concluded that the effective date of our 
grant of the applications of WHEC and Veterans should 
not be postponed, pending the final determination 
after hearing. In reaching the determination, we 
have taken into consideration the fact that at the 
present time Rochester, with a metropolitan area 
population of 487,632 persons (1950 D,S. Census 
figures), has but one other station operating on a 
TV channel (WHAM on Channel 5); that within the 
coverage area of WHEC-TV and WVET-tV reside about 
1,000,060 people; and that it is c-lear, on the basis 
of the affidavits attached to the petitions for 
affirmative findings, that the operations here in 
question serve as important, vitally needed TV out¬ 
lets for local expression and popular network programs 
(CBS and ABC). We have further taken into account 
the fact that the TV stations of WHEC and Veterans 
commenced actual operations over two years ago and 
the "real problems involved of depriving the public 
of established service upon which it has come to 
rely” (p. 4 f Sen. Report 1231, 84th Cong., jlst Sess.). 

We have also considered the possible adverse effect 
which interim operation may have if the prdtestant's 
charges be finally sustained and have concluded that 
the need in this case for maintenance of existing 
service far outweighs any short term adverse effect 
which might possibly result from such interlim opera¬ 
tion; we are reinforced in this conclusion by the 
absence of any adverse data in our files as; to the 
stations in question after their more than two years 
of operation. We therefore conclude, on th|e basis of 
foregoing findings, that the public interesjt requires 
that the protested grants remain in effect.! 

I 

j 

The issue confronting the Commission under the amended 
309(c) was whether the public interest require that the grants 

i 

to intervenors remain in effect, pending the outjcome of the 
protest hearing. Appellant's six "comments" (App. Br. 14) 
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on the Commission’s judgment are not pertinent to that issue 

or to the Commission's findings made in reaching its judgment. 

Thus, comments 1 and 2 recite that the 1950 census figures, 

the number of television stations in Rochester, and the 

coverage area of intervenors' stations have not changed since 

the date of this Court's decision in Case No. 12,252. Comments 

3 and 4 assert that other qualified persons are prepared to 

21 / 

take over the service now operated by the intervenors, while 

comment 5 alleges that appellant is suffering "substantial 

22 / 

damage" as a result of intervenors’ operations. These com¬ 
ments are obviously not responsive to the public interest 
question whether the protested service should be maintained in 

the interim period. Nor is comment 6 responsive to the Com- 

23/ 

mission's finding which it purports to attack. 

21/ Such persons could not take over intervenors' services 
until after the conclusion of the hearing (see Section 309(b), 
(c), and thus, there would be a hiatus in the provision of 
this needed television service to the Rochester area. 

22 / Appellant made no showing of substantial damage to it re¬ 
sulting from intervenors* two years of operation in its Peti¬ 
tion for Compliance (R. 110-118) or Opposition to intervenors' 
petitions that the grants remain in effect (R. 119-131). Nor 
has appellant ever claimed or shown that competitive damage 
to it affects the public interest determination to be made. 

23 / Comment 6 is directed to the Commission's findings as to 
the absence of any adverse data in its files concerning the 
intervenors' stations after their more than two years of opera¬ 
tion. This finding reinforced the Commission's conclusion 
that the possible adverse effects of intervenor's interim 
operation would be far outweighed by the need for the protested 
services (R. 136). Appellant's reference to the adverse data 
alleged in its protest, which was considered by the Commission 
in a prior finding in the paragraph (ft. 136), had no relation 
to the operation of the two stations and, thus, is not re¬ 
sponsive to the finding in question. 
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We submit that the Commission properly concluded that the 

I 

need for maintaining intervenors' existing services far out- 

I 

weighed any short term adverse effects which might possibly 

I 

result from such interim operation, and that Appellant's 
attack on that conclusion cannot even be termed a half¬ 
hearted one and certainly falls far short of demonstrating 
an abuse of agency discretion. 

CONCLUSION 

For the foregoing reasons, the orders of the Federal 

I 

Communications Commission should be affirmed. I 


Respectfully submitted. 


Warren E. Baker 
General Counsel 


Richard A. Solomon 
Assistant General Counsel 


Henry Geller 
Counsel 

Federal Communications Commission 
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APPENDIX A 

Section 309(c), as amended by Public Law No. 391, 84th 

j 

Cong., 2d Sess., approved January 20, 1956 (70jStat. 3), 
reads: 

I 

j 

(c) When any instrument of authorization i|s granted by 
the Commission without a hearing as provided in subsection 
(a) hereof, such grant shall remain subject to protest as 
hereinafter provided for a period of thirty days. During 
such thirty-day period any party in interest majy file a pro¬ 
test under oath directed to such grant and request a hearing 
on said application so granted. Any protest soj filed shall 
be served on the grantee, shall contain such allegations of 
fact as will show the protestant to be a party jin interest, 
and shall specify with particularity the facts relied upon 
by the protestant as showing that the grant was improperly 
made or would otherwise not be in the public interest. The 
Commission shall, within thirty days of the filing of the 
protest, render a decision making findings as to the suffi¬ 
ciency of the protest in meeting the above requirements; 
and, where it so finds, shall designate the application for 
hearing upon issues relating to all matters specified in 
the protest as grounds for setting aside the gr^nt, except 
with respect to such matters as to which the Commission, 
after affording protestant an opportunity for oral argument, 
finds, for reasons set forth in the decision, t}iat, even if 
the facts alleged were to be proven, no grounds for setting 
aside the grant are presented. The Commission may in such 
decision redraft the issues urged by the protestant in ac¬ 
cordance with the facts or substantive matters c|H e 9 e d in 
the protest, and may also specify in such decision that the 
application be set for hearing upon such further issues as 
it may prescribe, as well as whether it is adopting as its 
own any of the issues resulting from the matter^ specified 
in the protest. In any hearing subsequently held upon such 
application issues specified by the Commission dpon its own 
initiative or adopted by it shall be tried in thje same man¬ 
ner provided in subsection (b) hereof, but with {respect to 
issues resulting from facts set forth in the pro'test and 
not adopted or specified by the Commission, on its own 
motion, both the burden of proceeding with the introduction 
of evidence and the burden of proof shall be upon the pro¬ 
testant, The hearing and determination of casesj arising 
under this subsection shall be expedited by the Commission 
and pending hearing and decision the effective d^te of the 
Commission's action to which protest is made sha^l be post¬ 
poned to the effective date of the Commission's decision 
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after hearing, unless the authorization involved is nec¬ 
essary to the maintenance or conduct of an existing service, 
or unless the Commission affirmatively finds for reasons set 
forth in the decision that the public interest requires that 
the grant remain in effect, in which event the Commission 
shall authorize the applicant to utilize the facilities or 
authorization in question pending the Commission's decision 
after hearing. 
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APPENDIX B 

Prior to the amendment of January 20, 1956[, Section 
309(c) read: 

(c) When any instrument of authorization ik granted by 
the Commission without a hearing as provided in subsection 
(a) hereof, such grant shall remain subject to protest as 
hereinafter provided for a period of thirty day£. During 
such thirty-day period any party in interest maV file pro¬ 
test under oath directed to such grant and request a hearing 
on said application so granted. Any protest so! filed shall 
contain such allegations of fact as will show t^ie protestant 
to be a party in interest and shall specify with particular¬ 
ity the facts, matters and things relied upon, but shall 
not include issues or allegations phrased generally. The 
Commission shall, within thirty days from the dqte of the 
filing of such protest, enter findings as to whether such 
protest meets the foregoing requirements and if! it so finds 
the application involved shall be set for hearihg upon the 
issues set forth in said protest, together with such further 
specific issues, if any, as may be prescribed by the Commis- 
sion. In any hearing subsequently held upon suph application 
all issues specified by the Commission shall be tried in the 
same manner provided in subsection (b) hereof, but with re¬ 
spect to all issues set forth in the protest an^ not specif¬ 
ically adopted by the Commission, both the burden of pro¬ 
ceeding with the introduction of evidence and the burden of 
proof shall be under the protestant. The hearing and de¬ 
termination of cases arising under this subsection shall be 
expedited by the Commission and pending hearingjand decision 
the effective date of the Commission's action to which pro¬ 
test is made shall be postponed to the effective date of the 
Commission's decision after hearing, unless the!authoriza¬ 
tion involved is necessary to the maintenance or conduct of 
an existing service, in which event the Commission shall 
authorize the applicant to utilize the facilities or auth¬ 
orization in question pending the Commission's decision 
after hear ing. 
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For the District of Columbia Circuit 


No. 13,235 

Federal Broadcasting System, Inc., Appellant, 

v. 

Federal Communications Commission, Appellee, 
WHEC, Inc., Intervenor, 

Veterans Broadcasting Company, Inc., Intervenor. 

Appeal From Order of the Federal Communications 

Commission 


JOINT BRIEF FOR INTERVENORS 


COUNTERSTATEMENT OF THE CASE 

Intervenors adopt the Counter Statement of the Case set 
out in the brief of the Federal Communications Commis¬ 
sion, appellee. 
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STATUTES INVOLVED 

The pertinent parts of statutes involved in the instant 
appeal are set out as a supplement to this brief. 

SUMMARY OF ARGUMENT 

The decision and order appealed from applying amended 
Section 309(c) of the Communications Act of 1934, as 
amended (66 Stat. 715, as amended by 70 Stat. 3, 47 U.S.C. 
§ 309(c)), to the instant proceeding is based upon the 
grounds (a) Section 309(c) is procedural and remedial and 
is to be applied to the instant situation in accordance with 
the general rule of law that procedural and remedial stat¬ 
utes are applied in all pending cases; (b) such interpreta¬ 
tion is clear from the legislative history of the amended 
section; (c) appellant did not acquire a vested right to the 
procedure or remedy in the original Section 309(c); and 
(d) the public interest requires continuance of the opera¬ 
tions of WHEC-TV and WVET-TV pending final decision 
after hearing. 

Radio and television are interstate commerce and subject 
to exclusive regulation by Congress. Section 301 of the 
Communication Act (48 Stat. 1081, 47 U.S.C.A. § 301) 
provides for the use of the channels of interstate and 
foreign transmission, but not for ownership thereof, for 
limited periods of time, under license , and no license shall 
be construed to create any right beyond the terms, condi¬ 
tions, and periods of the license. 

Section 304 of the Act (48 Stat. 1083, 47 U.S.C.A. § 304) 
provides that no station license shall be granted until the 
applicant shall have signed a waiver of any claim to the 
use of any particular frequency as against the regulatory 
power of the United States because of previous use of the 
same, whether by license or otherwise. 

Section 309(d) of the Act (formerly Section 309(b), 
48 Stat. 1085, as amended by 66 Stat. 715, 47 U.S.C.A. 
§ 309(d)), provides that station licenses shall be in such 
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general form as the Federal Communications Commission 
may prescribe, and each license shall contain the provision: 

The station license shall not vest in the license any 
right to operate the station nor any right in the use 
of the frequencies designated in the license beyond the 
term thereof nor in any other manner than authorized 
therein * * *. 

Appellant did not acquire any vested right outside of 
its license. Nothing therein gave the appellant any vested 
right in the procedure used in granting applications to 
others. 

Section 309(c) sets out the procedure for applications 
requesting a construction permit, which are granted without 
a hearing. The section is entirely one of procedure. 

As a general rule statutes relating to remedies and pro¬ 
cedure are given a retrospective construction. This rule 
is sometimes stated in the form that, when a new statute 
deals with procedure only, prima facie, it applies to all 
actions—those which have accrued or are pending and to 
future actions. 

There is no constitutional objection to a retrospective 
statute which makes reasonable changes in remedy, and it 
is after all a question of legislative intent. 

Amended Section 309(c) is silent as to the applicability 
of the new amended statute. The Court will consider, as 
did the Commission, the legislative history of the amend¬ 
ment to ascertain the intent of Congress as to the evil 
to be remedied and the applicability of the amendment. 
The Commission found in its opinion and order of Febru¬ 
ary 28, 1956 that it was clear from considerations of law 
and the legislative history that the amended Section 309(c) 
was to be applied to the instant situation (R. 133-134). 

The legislative history shows that the legislation to 
amend Section 309(c) was introduced at the request of the 
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Commission as companion bills, H.R. 5614 and S. 1648, 1 
enacted as Public Law 391, 84th Cong., 2d Session and 
approved on January 20, 1956. 

The Commission recommended that an amendment to 
Section 309(c) is necessary which would give the Com¬ 
mission discretion to deny a stay in those cases where it 
can find on the record that the public interest clearly 
requires such action. 2 

It can not be questioned but that the amendment in 
question was intended by Congress to be applicable to the 
instant case. 3 

Appellant’s brief and cases cited are largely in support 
of the general rule that there is a presumption of law 
against retroactive application of any legislative act. Ap¬ 
pellant does not contend that the Commission erroneously 
construed the amendment as remedial or procedural legis¬ 
lation—which was applicable to the instant situation, as 
a matter of law, and does not contend that the Commission 
misconstrued the intent of Congress as shown by the legis¬ 
lative history of the amended Section 309(c). 

Appellant’s brief under Point VI argues, however, that 
the finding of the Commission, pursuant to a provision in 
309(c), that the public interest required the continued oper¬ 
ation of the TV stations operated by intervenors pending 
the Commission’s decision after hearing, is “arbitrary, 
unreasonable and without substantial support in the 
record”. Appellant’s brief does not point to any evidence 
to the contrary to the Commission’s finding. Suffice it to 
say, that the appellant did not offer a scintilla of evidence 
that such a finding should not be made in the public interest. 

i S. Report No. 1231, 84th Cong., 1st Sess. (1955), p. 1. 

3 Hearings (page 2) before the Subcommittee of the Committee on Inter¬ 
state and Foreign Commerce on H.R. 5614, 84th Cong., 1st Sess. (June 22, 24, 
1955). 

3 Cong. Record, July 21, 1955, 84th Cong., 1st Sess. at pages 9611 and 9612 
(House). Cong. Record, January 12, 1956, 84th Cong., 2d Sess. at pages 362 
and 363 (Senate). 
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ARGUMENT 

I 

Amended Section 309(c) Is Entirely Procedural and Remedial; 
and Therefore Applicable to the Instant Proceeding 

The principal legal question involved in this appeal is 
whether the subsection 309(c) as amended by Public Law 
391, 84th Cong. 2d Sess., approved January 20, 1956, 4 was 
properly construed and applied by the Commission in 
this proceeding. 

The relevant part of amended Section 309(c), Public 
Law 391, 84th Cong., 2d Sess., Chap. 1, reads: 

(b) * * *. The hearing and determination of cases 
arising under this subsection shall be expedited by the 
Commission and pending hearing and decision the effec¬ 
tive date of the Commission’s action to which protest 
is made shall be postponed to the effective date of the 
Commission’s decision after hearing, unless the author¬ 
ization involved is necessary to the maintenance or 
conduct of an existing service, or unless the Commis¬ 
sion affirmatively finds for reasons set forth in the 
decision that the public interest requires that the grant 
remain in effect , in which event the Commission shall 
authorize the applicant to utilize the facilities or au¬ 
thorization in question pending the Commission’s 
decision after hearing. (Emphasis supplied to show 
the new language in the new amended subsection). 

The Memorandum Opinion and Order appealed from 
(R. 132-138) held that amended Section 309(c) was pro¬ 
cedural and remedial and that it was the clear intent of 
Congress that the amended subsection should apply (R. 
134-135). The opinion and order contains the affirmative 
finding, required by the subsection, that the public interest 
required the two grants remain in effect, pending the Com¬ 
mission’s decision after hearing. 

The settled rule is that changes in procedural or remedial 
law are generally to be regarded as immediately applicable 

4 66 Stat. 715, as amended by 70 Stat. 3, 47 TTJ3.C. $ 309(c). 
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to existing causes of action and not merely to those which 
may accrue in the future unless a contrary intent is ex¬ 
pressed in the statute. Dargel v. Henderson, (U.S. Emer¬ 
gency Court of Appeals—1952) 200 F. 2d 564, 566, citing 
authorities in footnote 5; 50 Amer. Jur. Section 482, page 
405; Missouri P. R. Co. v. U. S., 189 U. S. 274, 47 L. ed. 811; 
2 Sutherland, Statutory Construction, 3rd Edit., Sect. 2212; 
Federal Reserve Bank of Richmond v. Kalin, (4th 
Cir.) 77 F. 2d 50; 3 Sutherland, Statutory Construction, 
3rd Edit., Sect. 5704; 82 C.J.S., Statutes §§ 421, 422. 5 

The rule that statutes ordinarily will be presumed to 
have only a prospective not a retroactive operation unless 
a contrary legislative intent is apparent does not apply 
to statutes which effect merely changes in remedies or 
modes of procedure. Beatty v. U. S., 191 F. 2d 317; State 
Street Trust Co. v. U. S., 59 F. Supp. 467, aff’d 151 F. 2d 
1022 (1st Cir., 1945); George Moore Ice Cream Co. v. Rose, 
289 U.S. 373, 77 L. ed. 1265. 

Justice Cardozo speaking for the Court in the George 
Moore Ice Cream case, supra, said at page 377: 

“The tokens of intention are within the statute and 
outside of it.” 

He further wrote (page 377): 

“The phraseology of the section in all its parts imports 
a regulation of procedure.” 

This description by Justice Cardozo of the statute under 
consideration in that case is wholly applicable to amended 
Section 309 (c). A reading of the amended section will show 
that it is entirely one that regulates procedure of applica¬ 
tions for construction permits granted without hearing. 

3 No useful purpose would be served by citing the many cases supporting 
the principle that procedural and remedial legislation will be applied to all 
cases, unless there be explicit statutory language to the contrary. 
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II 

The Legislative History Is Pertinent and Shows That It was 
the Manifest Intent of Congress to Give the Commission 
Discretion to Authorize the TV Operations of Stations 
WHEC-TV and WVET-TV to Remain in Effect Pending the 
Commission's Decision After Hearing 

Aside from the interpretation by the Commission that 
amended Section 309(c) is procedural and consequently 
applicable to all pending cases, it will be noted that the 
section is silent as to its effective date. 

Whether a statute operates prospectively, or retroactively 
depends on the legislative intent, and legislative intent 
not otherwise expressed, will be determined from the entire 
Act and by resort to the legislative history. When Congress 
plainly intends retrospective effect (see footnote 3), as it 
did under amended section 309(c), the Courts must 
interpret the enactment accordingly, unless to do so would 
result in a clear infraction of a constitutional provision.® 
Kindleberger v. Lincoln Nat. Bank of Washington, 81 U.S. 
App. D.C., 101, 155 F. 2d 281; Silurian OH Co. v. Essley . 
(10th Cir.), 54 F. 2d 43; Sovereign Camp, W.O.W. v. 
Cosados , 21 Fed. Supp. 989, 1000, aff’d 305 U.S. 558, 
(rehearing denied), 83 L. ed. 352; U. S. v. American Truck¬ 
ing Association, 310 U.S. 534, 84 L. ed. 1345. See also 
United States v. N. E. Rosenblum Truck Lines, Inc., 315 
U.S. 50, 86 L. ed. 671. 

In a land-mark case, Church of the Holy Trinity v. U. S., 
143 U.S. 457, 36 L. ed. 226, the Court held that the legis¬ 
lative history of the act will be considered in order to 
determine the evil which was intended to be remedied, the 


c In Federal Broadcasting System, Inc. v. Federal Communications Com¬ 
mission, 96 U.S. App. D.C„ 260, 225 F. 2d 569 (1955), cert, denied., 350 U.S. 
923 (1955), appellant filed on January 25, 1956 a “Reply to Opposition of 
the Federal Communications Commission to Motion for Order to Show Cause ” 
and stated in par. 3 of the Reply: 

“The legislative history of an act of Congress is, of course, pertinent 
to a determination of the intentions of the Congress for aid to con¬ 
struction, administration and enforcement of the law.” 
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circumstances surrounding the appeal to Congress, and the 
reports of the Committee of each House. 7 

H. R. 5614 and the companion bill S. 1648 were introduced 
at the request of the Federal Communications Commission. 8 
The text of the two bills is the same. 8 The intention of the 
House Committee is clear that the amended subsection 
of 309(c) should apply to intervenors’ stations.® See, 
H. Report 1051, 84th Cong., 1st Sess., page 3. 

At page 2 of the Senate Report No. 1231 in referring to 
the original section 309(c) said: 

“Pending the hearing and the Commission’s decision 
on the protest, the Commission is required to postpone 
the effective date of the authorization which it has 
granted. The statute provides an exception to the 
mandatory stay only where the Commission finds that 
the authorization involved is necessary to the main¬ 
tenance or conduct of an existing radio or television 
service .® In the latter event, the Commission is per¬ 
mitted to keep the authorization protested in effect 
pending the Commission’s decision after hearing”. 
(Emphasis supplied). 

i Hearings (pages 3 and 4) before the House Subcommittee on Interstate 
and Foreign Commerce on H.R. 5614, 84th Cong., 1st Sess.; also (pages 92 
and 93) the letter from Commissioner Lee to the Chairman of the Subcom¬ 
mittee; House Report No. 1051, 84th Cong., 1st Session. The Report contains 
clear statements as to the evil in original Section 309(c) to be remedied: 
“Two factors in particular necessitate the making of changes. First # * # . 
Second, except in the case of an already existing service, the provisions of 
section 309(c) make it mandatory for the Commission to stay the effective¬ 
ness of the protested grant pending the outcome of the full evidentiary hear¬ 
ing. As a result of such a stay the public may be deprived unnecessarily for 
a prolonged period of time of a new radio or television service. 


In order to meet the second factor mentioned above, the Committee recom¬ 
mends that Section 309(c) be amended so as to empower the Commission, 
even where a full evidentiary hearing is ordered, to continue the protested 
authorization in effect if the Commission affirmatively determines that the 
public interest so requires and sets forth in its decision the reasons for such 
determination. ’ ’ 

8 Hearings before the Subcommittee on Interstate and Foreign Commerce, 
United States Senate, on S. 1648 (H.R. 5614), 84th Cong., 1st Sess., S. Report 
1231, 84th Cong., 1st Sess. 

8 WHEC-TV and WVET-TV were not existing and on the air at the 
time appellant’s protest was filed; consequently, the new amended subsection 
giving the Commission a discretion in allowing a station to remain on the 
air, pending the Commission’s decision after hearing was necessary if inter¬ 
vene rs were to continue to give the public service in Rochester. 
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Again on page 2 of the S. Report 1231, the Report after 
stating that: 

“ • • • the Committee is convinced that the public 
interest requires prompt amendment of Section 309(c) 99 

said: 

• • • • 

“(2) The public may be deprived unnecessarily for 
a prolonged period of time of new radio or television 
service pending the outcome of the protest hearing. 
The Commission is now required, except where the 
continuance of an existing service is concerned, to stay 
the effectiveness of any protested grant until it issues 
a final decision on the protest after a full evidentiary 
hearing. Even where there is a pressing need for 
the service in question and little or no likelihood exists 
that there will be any grounds shown for setting aside 
the grant, the Commission is given no discretion 
whether the public interest requires the grant to remain 
in effect (Emphasis supplied). 

The last paragraph on page 3 of S. Report No. 1231 
removes any doubt as to legislative intent, when it states: 

“ Secondly, section 309(c) as amended by this bill 
(H.R. 5614) would permit the Commission, even where 
it is necessary to hold a full evidentiary hearing, to 
continue the protested grant in effect if the Commission 
affirmatively finds that the public interest so requires 
and set forth the reasons for its determination in its 
decision. The Committee believes it is necessary and 
appropriate that the Commission be given this limited 
discretion . • • • In such circumstances, the Commis¬ 
sion should not be precluded from considering whether 
the public interest requires the protested authorization 
to remain in effect, but the Commission must affirma¬ 
tively find and set forth reasons in its decision as to 
why the public interest requires the grant to remain 
in effect.” (Emphasis supplied). 
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The following excerpt from the legislative history is par¬ 
ticularly in point: 

“Your committee was specifically concerned about 
the possible retroactive effect of enactment of this 
legislation upon pending protest proceedings. The 
Commission through its witnesses and in a letter made 
part of this report stated that where the Commission 
has already made a determination that a protest should 
be set for evidentiary hearing or that the effectiveness 
of a grant should be postponed pending such hearing 
and the matter has proceeded on this basis, reconsider¬ 
ation of these determinations would not appear to be 
required and would normally appear to serve no public 
purpose. Your committee concurs wdth this view and 
construes this to apply to any protest on file with the 
Commission prior to the enactment of this bill. In 
addition, your committee agrees with the Commis¬ 
sion’s view, however, that where it has finally acted 
on a protest and denied it, either with or without an 
evidentiary hearing, and where, as a result, the grantee 
has built his station and gone on the air the Commission 
should have the authority, in the event its decision is 
subsequently reversed on appeal, to consider such fur¬ 
ther proceedings as may be required by the Court’s 
decision in the light of the amended provisions of 
section 309(c), if they have been enacted into law. 
Your committee feels this special authority is neces¬ 
sary in viewr of the real problems involved of depriving 
the public of established service upon which it has 
come to rely. Your committee feels, therefore, that the 
retroactive effect of this legislation shall apply only 
to those situations where the stations are now on the 
air and shall not apply to any other protest pending 
prior to the enactment of this bill.” (S. Rep. No. 1231, 
84th Cong., 1st Sess. (1955), p. 4.) 

The House and Senate Subcommittees in considering 
H.R. 5614 and S. 1648 heard testimony of Ervin F. Lyke, 
President of Intervenor, operating WVET-TV, urging the 
enactment of H.R. 5614 and particularly the subsection 
which would give the Commission discretion to permit the 
continued operation of the TV stations, WHEC and WVET, 
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if it finds that the public interest requires the continued 
operation under the grants of the stations, pending the 
Commission’s decision after hearing. 10 

Attention is directed to page 4 of S. Report No. 1231, 
which said: 

“In addition, your Committee agrees with the Com¬ 
mission’s view, however, that when it has finally acted 
on a protest and denied it, with or without an evidenti¬ 
ary hearing, and where, as a result, the grantee has 
built his station and gone on the air, the Commission 
should have the authority, in the event its decision 
is subsequently reversed on appeal to consider such 
further proceedings as may be required by the Court’s 
decision in the light of the amended provisions of 
section 309(c), if they have been enacted into law. 

10 Hearings (pages 6-15) before the House Subcommittee on Interstate and 
Foreign Commerce on H.R. 5614, 84th Cong., 1st Sess. (June 22, 1955). At 
page 14, Mr. Lyke testified: 

“I would just like to point out that our entire interest in this bill is 
in the last section of the bill. I am not in a position to judge or to make 
any statement on any other part of the bill. It is the section starting in 
line 9, page 3 ’ \ 

Line 9, page 3 reads: 

«« • • • protest is made shall be postponed to the effective date of the 
Commission’8 decision after hearing, unless the authorization involved is 
necessary to the maintenance or conduct of an existing service, or unless 
the Commission affirmatively finds for reasons set forth in the decision 
that the public interest requires that grant remain in effect, in which 
event the Commission shall authorize the applicant to utilize the facilities 
or authorization in question pending the Commission’s decision after 
hearing.” (Emphasis supplied). 

Hearings (pages 87-90) before the Subcommittee on Interstate and Foreign 
Commerce, U.S. Senate, 84th Cong., 1st Sess. The testim ony of Mr. Lyke, 
President of intervenor, Veterans Broadcasting Co. (WVET-TV) is to same 
effect as his testimony before the House Subcommittee referred to above. On 
page 88 of the Senate Hearings, Mr. Solomon, Assistant General Counsel of 
the Commission, was questioned by Senator Potter, a member of the Subcom¬ 
mittee, viz: 

Senator Potter. Let me ask the counsel of the Commission whether if this 
proposed bill becomes law, it would apply retroactively to ease such as Mr. 
Lyke mentioned f 

Mr. Solomon (pages 88, 89, 90) testifying on July 7, 1955, prior to the 
decision of the Court of Appeals reversing the Commission on July 28, 
1955, explained at some length that where the Commission had already 
made the final decision with respect to the protest, as had been done in 
appellant’s protest, it would apply the discretion or flexibility proposed 
in the proposed subsection. 
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Your committee feels this special authority is neces¬ 
sary in view of the real problems involved of depriving 
the public of established service upon which it has 
come to rely. Your committee feels, therefore, that 
the retroactive effect of this legislation shall apply only 
to those stations where the stations are now on the 
air and shall not apply to any protest pending prior 
to the enactment of this bill.” (Emphasis supplied). 

The specific subsection of Section 309(c) under review 
in this appeal was requested by the Commission. As an 
authority on the question of consideration of legislative 
history, we quote from Securities and Exchange Commis¬ 
sion v. Collier (2d Cir.), 76 F. 2d 939, 941: 

“ * * * we find that it can most readily be explained, 
and indeed cannot naturally be explained on any other 
assumption than by supposing that the committees 
assented to a request from the very agency to whom 
the new functions -were to be committed. To close our 
eyes to this potent and compelling argument would be 
the last measure of arid formalism.” 

Finally, the attention of the Court is respectfully directed 
to SpiegeVs Estate v. Commissioner of Internal Revenue, 
335 TT.S. 632 (1949), 93 L. ed. 288, where at Appendix A, 
p. 687, the Court listed more than one hundred cases 
between 1939 and 1949 that had been decided by recourse to 
the legislative history of the particular statute involved. 

in 

Appellant Did Not Acquire a Vested Right as a Protestant Un¬ 
der the Original Section 309(c) So as to Preclude the Com¬ 
mission From Exercising Its Discretion Under Amended 
Section 309(c) to Permit the Grants of the TV Stations of 
Intervenors Then in Operation, to Remain in Effect Pend¬ 
ing the Commission's Decision After Hearing 

In Federal Broadcasting System, Inc. v. Federal Com¬ 
munications Commission, (WHEC and W VET, Interven¬ 
ors—July 28, 1955), 96 App. D.C. 260, 225 F. 2d 560, the 
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Court stated a basic principle, which disposes of appel¬ 
lant’s contention of a vested right, when Judge Washington, 
speaking for the Court, said: 

“It is clear, of course, that the protest procedure is 
not, as such, designed to develop comparative consid¬ 
erations. It is designed to vindicate the public interest , 
through an examination of alleged defects in the out¬ 
standing grant.” (Emphasis supplied). 

We have shown that the appellant did not acquire a 
vested right in amended Section 309(c) giving the Com¬ 
mission a discretion to continue the operation of a station 
already on the air, because the amended statute is wholly 
procedural and remedial. 

Moreover, the appellant as a licensee acquired only such 
rights as arise from Sections 304, 309(d) of the Act (see 
Supplement), and the license itself. 11 Appellant did not 
acquire any vested right outside of its license. 

The only right which the appellant acquired under both 

« F.C.C. Form No. 352 File No. 

Rev. January, 1951 Call Letters. 


UNITED STATES OP AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 

STANDARD BROADCAST STATION LICENSE 

Subject to the provisions of the Communications Act of 1934, subsequent 
Acts, and Treaties, and Commission Rules made t here under, and further sub¬ 
ject to conditions set forth in this license,! the LICENSEE. 

is hereby authorized to use and operate the radio transmitting apparatus 
hereinafter described for the purpose of broadcasting for the term beginning 


l This license consists of this page and pages-. 

., 19.., and ending., 19.. 

(3 a.m., Eastern Standard Time) (3 a.m., Eastern Standard Time) 

The licensee shall use and operate said apparatus only in accordance with the 
following terms: 

1. On a frequency of.kc. 

2. With.watts power.directional antenna nighttime 

.current,.amperes 

.resistance,.ohms 

and. watts power. directional antenna daytime 

.current,.amperes 

.resistance,.ohms 

3. During the following period or periods of time: 

4. With the station located at: 

5. With the main studio located at: 
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the original and amended Section 309(c) was the right 
of a hearing under the protest. Appellant’s protest was 
designated for hearing in the order appealed from; the 
hearing was held by an Examiner and the record closed 
on April 26, 1956. 12 Appellant has received every right to 
which it was entitled under the statutory procedure set 
out in either original or amended Section 309(c). 

The question raised in the pending appeal as to the non¬ 
applicability of amended subsection 309(c) would appear 
to be more or less of an afterthought. 13 

The apparatus herein authorized to be used and operated is located at: 

North Lat. O'" 

West Long. O'" 

and is described as follows: 

The Commission reserves the right during said license period of terminating 
this license or making effective any changes or modification of this license 
which may be necessary to comply with any decision of the Commission 
rendered as a result of any hearing held under the rules of the Commission 
prior to the commencement of this license period or any decision rendered 
as a result of any such hearing which has been designated but not held, 
prior to the commencement of this license period. 

This license is issued on the licensee’s representation that the statements 
contained in licensee’s application are true and that the undertakings therein 
contained so far as they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, render such broad¬ 
casting service as will serve public interest, convenience, or necssity to the 
full extent of the privileges herein conferred. 

This license shall not vest in the licensee any right to operate the station nor 
any right in the use of the frequency designated in the license beyond the term 
hereof, nor in any other manner than authorized herein. Neither the license 
nor the right granted hereunder shall be assigned or otherwise transferred in 
violation of the Communications Act of 1934. This license is subject to the 
right of use or control by the Government of the United States conferred by 
section 606 of the Communications Act of 1934. 

Dated this.day of ... 19.... 

Federal Communications Commission, 


Secretary 

F.C.C. Washington, D. C. 

12 The Commission, on August 6, 1956, released the Initial Decision of the 
Examiner, which denied the protest of Federal and approved the grants to 
Intervenors. 


13 In Federal Broadcasting System, Inc. v. F. C. C., 96 App. D.C. 260, 225 
F.2d 560, appellant in its motion for an order to show cause why the Com¬ 
mission should not be held in contempt, alleged in par. 6 of its pleading: 

“Meanwhile, feverish efforts had been made on behalf of Intervenors 
to secure passage of H.R. 5614 by the United States Senate, which bill, 
upon becoming law, might amend the Communications Act of 1934 so as 
to render nugatory the decision of this Court herein.” 




Appellant Was Not Deprived of Due Process Under the Fifth 
Amendment by the Application of the Subsection in 
Amended Section 309(c) 

There is no constitutional objection to a retrospective 
statute which makes reasonable changes in the remedy. 
Silurian Oil Co. v. Essley (10th Cir.), 54 F. 2d 43, 
47; 2 Sutherland Statutory Construction, 3rd Edit., Section 
2201; Kindleherger v. Lincoln National Bank. 81 U.S. App. 
D.C. 101, 155 F. 2d 281; Missouri Pac. By. v. U . S., 1S9 
U.S. 274, 47 L. ed. 811. 

In National Labor Relations Board v. Mackay Radio <£ 
Telegraph Co., 304 U.S. 333, 351, 82 L. ed. 1381, the 
Supreme Court aptly stated: 

“The Fifth Amendment guarantees no particular pro¬ 
cedure; it protects substantial rights. ,, 

There is no claim made by the appellant that any obliga¬ 
tion of a contract has been impaired contrary to the due 
process clause of the Fifth Amendment. 

Section 309(c) was a procedural statute setting up a 
procedure to grant applications only in the public interest. 
Eights affecting the public may even be annulled by subse¬ 
quent legislation. Hodges v. Snyder, 261 U.S. 600, 67 L. ed. 
819 (1923), citing Penn v. Wheeling and B. Bridge Co ., 
18 How. 421, 15 L. ed. 435. 


V 

The Finding and Order of the Commission Appealed From. 
Thai the Public Interest Requires the Operation of Inter- 
venors' TV Stations Remain in Effect Pending the Com¬ 
mission's Decision After Hearing. Is Warranted by the 
Facts of Record 

On February 28,1956, the Commission designated appel¬ 
lant’s protest for hearing. Appearances were to be filed 
not later than March 19, 1956. The hearing began on 
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March 26, 1956 before an examiner and the record was 
closed on April 26,1956. An initial decision of the Exam¬ 
iner, denying the protest of appellant, was released on 
Angust 6, 1956. 

On January 30, 1956 Veterans Broadcasting Company, 
Inc., intervenor (WVET), filed a petition and attached 
material requesting affirmative findings that the public 
interest requires that the TV station remain on the 
air pending the Commission’s decision after hearing 
(R. 10-57). 

WHEC, Inc., intervenor, filed a similar petition on Janu¬ 
ary 31, 1956 (R. 58-109). 

The two petitions were served on appellant, but no re¬ 
sponse was made thereto until February 23, 1956. The 
ten day period allowed for filing opposition to petition, 
prescribed under Rule 1.730, had expired when appellant 
filed its opposition on February 23rd, 1956; and no reason 
was given for the late filing, and no request was made 
for waiver of the Section. The Commission held that the 
opposition was not properly before it and could not be 
considered. The Commission’s Memorandum Opinion and 
Order (footnote 2 thereof) stated that even though the 
Opposition were timely filed the arguments by appellant 
were not persuasive (R. 133). 

The second question presented in appellant’s statement 
of questions presented reads: 

(2) Whether assuming Public Law 391 is applicable 
to this proceeding, the Commission properly found 
upon the record in this case that the public interest 
required the continuance of operations of the tele¬ 
vision broadcast stations of WHEC, Inc., and Veterans 
Broadcast (sic) Company, Inc. 

Point VI in appellant’s brief (page 13) reads: 

“The finding of appellee that the public interest re¬ 
quires continuance in effect of the grants previously 
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made to Intervenors is arbitrary, unreasonable and 
without substantial support in the record.” 

This contention really does not deserve a reply. The 
brief for appellant cites no evidence to support its argu¬ 
ment that the finding was arbitrary, unreasonable and with¬ 
out substantial support in the record. In truth and in fact, 
there was abundant evidence in the record to support the 
finding and not a scintilla of evidence to the contrary. 

The opinion and order appealed from (R. 136) set out 
ample basic findings of fact to support the affirmative find¬ 
ing that the public interest required a continuance of the 
interim operations of the two TV stations pending the 
Commission’s decision after hearing. The Commission, if 
it had deemed it necessary, could have made more extended 
findings regarding the public interest, based upon the two 
petitions and exhibits thereto filed by intervenors on Janu¬ 
ary 30th and 31st. 

VI 

Analysis of Cases in Appellant's Brief 

1. Binns v. United States, 194 U.S. 486, 48 L. ed. 
1087 is a case involving the constitutionality of license 
fees imposed upon Alaska and are not “excises” which 
must be uniform throughout the United States. The Court 
held that the presumptions are that the act imposing these 
taxes is constitutional, and anything essential to establish 
its validity which does not appear of record or from 
matters of which the court can take judicial notice must be 
shown by the party asserting the unconstitutionality. 

The case does not appear to be apt authority in support 
of Point I (Appellant’s brief). 

2. Bradley v. United States, 12 Ct. of Claims 578 (1876), 
involved a claim, as an informer or seizing officer in a 
sugar fraud case, for a part in the distribution of the 
funds derived from the sale of the confiscated sugars. 


18 


The court held that the claimant was not an informer nor 
a seizing officer and dismissed the claim on the merits. 

We can see no analogy in this case for Point V under 
which, on page 11 of appellant’s brief an informer was 
alleged to have a contract right under the statute to receive 
one half of the penalty imposed by the Secretary of the 
Treasury. 

3. Bruner v. United States , 343 U.S. 112, 96 L. ed. 786 
involved action for overtime compensation by a Federal 
employee in a federal district court. The basic question 
was one of jurisdiction. The Court held that the repeal of 
jurisdiction was applicable to “all cases”. The case is 
not an authority for Point I in appellant’s brief. 

4. Claridge Apartments v. C.I.R ., 323 U.S. 141, 89 L. ed. 
139 is a tax case involving a controversy as to the basis 
of assessment, for Federal income tax purposes of a cor¬ 
poration reorganized under the Bankruptcy Act. The ques¬ 
tion was the applicability of Section 270 of the Bankruptcy 
Act, as amended, so as to require reduction depreciation 
allowances claimed. The factual situation was complex. 
The case is cited at page 6 of appellant’s brief in support 
of the statement: “Retrospectively or retroactivity is not 
favored”. This is a paraphrase of a sentence from the 
opinion (p. 164) which reads: “retroactivity, even where 
permissible, is not favored, except upon the clearest man¬ 
date”. We have no quarrel with this general statement of 
principle, but it is not applicable to a procedural or reme¬ 
dial statute; nor where the clear intent of Congress is to 
apply the amended section 309(c) to the instant proceeding. 

5. Donald B. Tyson , 91 Ct. of 'Claims 139 was 
another informer’s fee case. The allegations of plaintiff’s 
petition are that he made claim for the award and that 
“the defendant denied the claim” and “failed, neglected 
and refused to make such payments.” The Court held that 
nothing was alleged to bring the case within our jurisdic- 
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tion. So, the defendant’s demurrer was sustained, and 
the plaintiff’s petition was dismissed. 

We are unable to see any analogy between reward cases, 
and the case before this Court. 

6. Duplex Printing Press v. Peering, 254 U.S. 443, 65 
L. ed. 349 cited in appellant’s brief, in Point I, page 6, 
in support of the statement that “ Likewise in the absence 
of ambiguity or obscurity a statute will be construed on 
its face and not through legislative history or congres¬ 
sional intent”, was an equity suit to restrain a boycott 
against complainant’s goods in furtherance of a conspiracy 
to abstract and destroy its interstate trade. The Court 
held at page 474 that: 

“ * * * the debates in Congress expressive of the views 
and motives of individual members are not a safe guide, 
and hence may not be resorted to, in ascertaining the 
meaning and purpose of the law making body. But 
reports of Committees of House or Senate stand upon 
a more solid footing and may be regarded as an exposi¬ 
tion of the legislative intent in a case where the 
meaning of a statute is obscured ”. (Emphasis sup¬ 
plied). 

7. Elm City Broadcasting Corp. v. United States and 

Federal Communications Commission, No. 12542, App. 
D.C.; , F. 2d ; same, No. 13002, App. D.C., 

, F. 2d is cited on page 7 of appellant’s brief 
in support of Point I thereof. The case involved the right 
of intervention when the proposed intervenor was an 
interested party. The F.C.C. contended that its Rule 
1.388(b) gave it a discretion to determine whether the 
intervention would assist the Commission in determining 
the issues in question. The Court held that Section 309(b) 
as amended, definitely and specifically gave an interested 
party the right to intervene, whereas the section prior to 
amendment was silent as to intervention. The Court said 
that the meaning of the statute was plain, and “that absent 
ambiguity or an absurd or unreasonable result, the literal 
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language of a statute controls and resort to legislative 
history is not only unnecessary but improper”. 

However, the Court speaking through Justice Miller, 
in footnote 6 quoted from U. S. v. Missouri Pac. R. Co., 278 
TT.S. 269, 278, 73 L. ed. 322, to the effect that where doubts 
exist and construction is permissible the reports of the 
Committees of Congress and statements by those in charge 
of the measure may be taken into consideration to aid in 
the ascertainment of the true legislative intent. 

In the present appeal, there is no question as to the 
meaning of the “ words employed”. The legislative history 
is pertinent to aid in the ascertainment of the evil intended 
to be remedied; and since the statute is silent as to the 
date of applicability of the amended section, the history 
is the best source to ascertain the intent of Congress as to 
what type of case should be procedurally governed by the 
amended section. 

8. Federal Broadcasting System v. Federal Communica¬ 
tions, 96 App. D.C. 260, 225 F. 2d 560, cert, denied 350 
TLS. 923 (1955), is cited twice in appellant’s brief (pages 
3 and 14). The first citation may be misleading if it is 
understood as meaning that the Court passed on the suffi¬ 
ciency of the pleading as to more than one issue. As a 
matter of fact, the Court reversed the Commission on only 
one issue. The Court said: 

“ • • * it seems clear to us that appellant's protest 
raises one issue with sufficient particularity to require 
that a hearing he granted. That is the issue of threat¬ 
ened monopoly control of mass media of Communica¬ 
tions in the Rochester area." (Emphasis supplied). 

Appellant’s brief (page 14) expresses surprise that the 
Commission stated in the opinion and order appealed from 
(E. 136): 

<< • • • we are re i n forced in this conclusion by the 
absence of any adverse data in our files as to the sta- 


tions in question after their more than two years of 
operation”. 

Appellant’s brief makes reference xo two Commission 
Dockets, 8968 and 10447 and Case No. 12252 in this Court. 
Obviously, the Commission had in mind that there was no 
adverse data in its files, such as complaints from members 
of the public, rather than allegations and evidence in the 
records of the proceeding. Certainly, appellant can not 
expect this Court to read many hundreds of pages of 
records to find adverse data which had not been specifically 
pointed out by the appellant. 

9. Hodges v. Snyder, 261 U.S. 600, 67 L. ed. 819 cited at 
pages 10 and 12 of appellant’s brief does not support its 
Point V, that Federal acquired in its protest “vested 
rights” under Section 309(c) of which he cannot be de¬ 
prived under the due process clause. 

In the first place, the quotes on page 10 of the brief are 
out of sequence and imperfectly made. 

In the second place, the case is no authority for the 
proposition that private rights may never be curtailed 
without infringing upon due process. The litigation in¬ 
volved the validity of the consolidation of school districts. 
The plaintiffs in error claimed private rights as against 
defendants in error, members of a Board of Education of 
the consolidated school district. The Court (page 603) 
stated that the rule protecting private rights of parties 
which have been vested by judgment of Court cannot be 
taken away by subsequent legislation did not apply to a 
suit brought for the enforcement of a public right, which, 
even after it has been established judgment of a Court, 
may be annulled by subsequent legislation. The Court 
(page 604) held that the right involved was likewise a 
public right shared by the plaintiffs with all other resident 
taxpayers. The lower Court was affirmed. 
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10. McCullough v. Commonwealth of Virginia, 172 U.S. 
102, 43 L. ed. 382, cited on pages 12 and 16 of appellants 
brief, was a case involving a basic question of impairment 
of a contract. Briefly, the facts were that the Virginia 
Act of 1871 provided that coupon bonds of the state would 
be receivable for payment of taxes and debts due the state 
and the coupons so stated on their face. In 1882 the state 
assembly passed a statute which provided that tax col¬ 
lectors should receive for the payment of taxes “in cash 
only”. The Supreme Court held the Act of 1871 constituted 
a contract between the state and the lawful holders of the 
bonds and coupons and that the legislation which required 
taxes to be paid in cash only and that the bond coupons 
could not be received for taxes was void as impairing the 
obligation of contract. 

There is no sort of claim in the appeal before this Court 
of the impairment of the obligation of contract. The rights 
involved in McCullough were a matter of contract in which 
the coupon holders had vested property rights which had 
accrued long prior to the subsequent legislation. 

The McCullough case is simply not in point on the ques¬ 
tion presented to this Court. 

11. Pevvnsylvama v. Wheeling & B. Bridge Co., 59 U.S. 
431 (18 How. 421), 15 L. ed. 435, cited on page 9 of appel¬ 
lants brief, is also cited at page 603 of Hodges case, supra, 
as authority for the proposition that the enforcement of a 
public right, even after it has been established by a judg¬ 
ment of the Court, may be anulled by subsequent legislation. 

12. Sanders v. Federal Communications Commission, 309 
U.S. 470, 84 L. ed. 869, cited at page 2 of appellant’s brief, 
is perhaps the leading case in the field of radio law. At 
page 474, the Court speaking through Justice Roberts said: 

“The policy of the Act is clear that no person is to have 
anything in the nature of a property right as a result 
of the granting of a license.” 


23 


4 

: r 

♦ 

4 


13. South Carolina State Highway Department v. Barn¬ 
well Bros., 303 U.S. 177, 82 L. ed. 734, cited on page 9 of 
appellant’s brief, involved the constitutionality of a statute 
regulating weights and widths of motor vehicles. The 
Court held the statute to be constitutional. In anv event, 
intervenors do not controvert the principle of law stated 
in Point IV. 

14. United States v. Constantine, 296 U.S. 287, 80 L. ed. 
233 cited by appellant (page 9) under Point IV. The 
general statement of the rule is not controverted by inter¬ 
venors, but wc do not find any language in the case which 
supports the principle set out. It appears to be an inapt 
citation. 

The case involved an excise tax levied by Congress upon 
the liquor business, which was against Alabama law. The 
Court held that the Federal exaction was really a penalty 
and in no proper sense a tax. 

15. United States v. Missouri Pacific R. Co., 278 U.S. 
269, 73 L. ed. 322, cited by appellant (pages 6-7) is a case 
largely devoted to administrative interpretation and appli¬ 
cation of statute over long period and the weight to which 
this is entitled in Court. 
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CONCLUSION 

Intervenors submit that the order appealed from should 
be affirmed, for the reasons: 

(1) The amended section 309(c) is entirely procedural 
and governs applications granted without a hearing 
—such a statute should be applied in all cases. 14 

(2) The legislation, designed to cure procedural evils, 
was introduced as H.R. 5614 and S. 1648 at the 
request of the Commission. 

(3) The legislative history, delineated by the hearings 
before the House and Senate subcommittees; the 
Reports of the House and Senate Committees on 
Interstate and Foreign Commerce; and the Con¬ 
gressional Record, July 21, 1955, 84th Cong., 1st 
Sess. at pages 9611 and 9612 (debate in the House on 
final passage of H.R. 5614) and January 12, 1956, 
84th Cong. 2d. Sess. at pages 362 (debate in the 
Senate on final passage) shows beyond any doubt 
that the Congress understood the purpose of the 
legislation was to amend the procedure relating to 
grants of applications without hearing. Hearings 
and the Committee Reports indicate that in the con¬ 
sideration of the legislation the application of the 
amended Section 309(c) the Congress clearly in¬ 
tended it to be applied in the Rochester TV situation, 
which had been discussed by Mr. Lyke, President of 
Veterans Broadcasting Company, one of intervenors 
herein. 


Min Cherry Webb Broadcasting Co., Docket No. 8737 (FCC 56-731; No. 
34111), the Commission released a decision on July 26, 1956. In the memo¬ 
randum opinion and order in that case the Commission reviewed In re WEEC, 
Inc., 13 R.R. 500, the opinion and order now before the Court, and reaffirmed 
its decision holding that amended Section 309(c) was immediately applicable 
to existing causes of action. 



(4) Appellant was not deprived of any vested or other 
legal right. It has been given a full evidentiary 
hearing on its protest before an Examiner, and the 
protest denied in the Initial Decision of the 
Examiner. 

(5) The order appealed from is fully warranted by the 
facts of record that the public interest, for reasons 
set out in the opinion and order, requires the con¬ 
tinued use of the TV facilities of WHEC and WVET 
pending the Commission’s decision after hearing. 

Respectfully submitted, 

Frank Roberson, 

Frank U. Fletcher, 

Counsel for Veterans Broadcasting 
Company, Inc., Intervenor 

Thomas H. Wall, 

Jerome H. Heckman, 

Thomas J. Dougherty, 
Counsel for WHEC, Inc., 
Intervenor 


Of Counsel: 

Spearman & Roberson 
Munsey Building 
Washington 4, D. C. 

Dow, Lohnes & Albertson 
Munsey Building 
Washington 4, D. C. 

August 24, 1956 
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SUPPLEMENT 

Statutes 

Communications Act of 1934, as amended: 

Section 301, 48 Stat. 1081, 47 U.S.C. § 301. It is the 
purpose of this Act, among other things, to maintain 
the control of the United States over all the channels 
of interstate and foreign radio transmission; and to 
provide for the use of such channels, but not the own¬ 
ership thereof, by persons for limited periods of time, 
under licenses granted by Federal authority, and no 
such license shall be construed to create any right, 
beyond the terms, conditions, and periods of the license. 
No person shall use or operate any apparatus for the 
transmission of energy or communications or signals 
by radio (a) from one place in any Territory or pos¬ 
session of the United States or in the District of 
Columbia to another place in the same Territory, 
possession, or district; or (b) from any State, Terri¬ 
tory, or possession of the United States or from the 
District of Columbia to any other State, Territory, or 
possession of the United States; or (c) from any place 
in any State, Territory, or possession of the United 
States, or in the District of Columbia, to any place in 
any foreign country or to any vessel; or (d) within any 
State when the effects of such use extend beyond the 
borders of said State, or when interference is caused 
by such use or operation with the transmission of such 
energy, communications, or signals from within said 
State to any place beyond its borders, or from any 
place beyond its borders to any place within said State, 
or with the transmission or reception of such energy, 
communications, or signals from and/or to places 
beyond the borders of said State; or (e) upon any 
vessel or aircraft of the United States; or (f) upon any 
other mobile stations within the jurisdiction of the 
United States, except under and in accordance with 
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this Act and with a license in that behalf granted under 
the provisions of this Act. 

Section 304, 48 Stat. 1081, 47 U.S.C. § 301. No station 
license shall be granted by the Commission until the 
applicant therefor shall have signed a waiver of any 
claim to the use of any particular frequency or of 
the ether as against the regulatory power of the 
United States because of the previous use of the same, 
whether by license or otherwise. 

Section 309 (Public Law 391—84th Cong., 2nd Sess., 
approved Jan. 20, 1956, 66 Stat. 715, 47 U.S.C. 309, 
as amended by 70 Stat. 3). 

(a) • • • 

(b) • • • 

(c) When any instrument of authorization is granted 
by the Commission without a hearing as provided in 
subsection (a) hereof, such grant shall remain subject 
to protest as hereinafter provided for a period of 
thirty days. During such thirty-day period any party 
in interest may file a protest under oath directed to 
such grant and request a hearing on said application 
so granted. Any protest so filed shall contain such 
allegations of fact as will show the protestant to be a 
party in interest and shall specify with particularity 
the facts, matters, and things relied upon, but shall 
not include issues or allegations phrased generally. 
The Commission shall, within thirty days from the 
date of the filing of such protest, enter findings as to 
whether such protest meets the foregoing requirements 
and if it so finds the application involved shall be set 
for hearing upon the issues set forth in said protest, 
together with such further specific issues, if any, as 
may be prescribed by the Commission. In any hearing 
subsequently held upon such application all issues 
specified by the Commission shall be tried in the same 
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manner provided in subsection (b) hereof, but with 
respect to all issues set forth in the protest and not 
specifically adopted by the Commission, both the bur¬ 
den of proceeding with the introduction of evidence 
and the burden of proof shall be upon the protestant. 
The hearing and determination of cases arising under 
this subsection shall be expedited by the Commission 
and pending hearing and decision the effective date 
of the Commission’s action to which protest is made 
shall be postponed to the effective date of the Com¬ 
mission’s decision after hearing, unless the authoriza¬ 
tion involved is necessary to the maintenance or con 
duct of an eodsting service, or unless the Commission 
affirmatively finds for reasons set forth in the decision 
that the public interest requires that the grant remain 
in effect, in which event the Commission shall author¬ 
ize the applicant to utilize the facilities or authoriza- 
zation pending the Commission’s decision after hear¬ 
ing . (Emphasis supplied) 

(d) Such station licenses as the Commission may grant 
shall be in such general form as it may prescribe, but 
each license shall contain, in addition to other pro¬ 
visions, a statement of the following conditions to 
which such license shall be subject: (1) The station 
license shall not vest in the licensee any right to 
operate the station nor any right in the use of the 
frequencies designated in the license beyond the term 
thereof nor in any other manner than authorized 
therein; (2) neither the license nor the right granted 
thereunder shall be assigned or otherwise transferred 
in violation of this Act; (3) every license issued under 
this Act shall be subject in terms to the right of use 
or control conferred by section 606 hereof. 
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Rules and Regulations of the Federal Communications 
Commission : 

Rule 1.730 (1 RR 51:730). Oppositions and replies to 
oppositions.—Except as otherwise provided, opposi¬ 
tions to petitions must be filed within 10 days after 
such petitions are filed with the Commission. Replies 
to such oppositions must be filed within 5 days after 
such oppositions are filed with the Commission. No 
other pleadings may be filed with the Commission 
unless (1) specifically requested by the Commission 
or (2) leave to file such additional pleadings has been 
granted by the Motions Commissioner upon a showing 
of good cause. 
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Inasmuch as the brief of the appellee and the joint brief of the 

I 

intervenors are based upon the same counterstatementj of questions 

i 

presented and the arguments are sufficiently similar to permit treatment 
in one brief, this will be done for the sake of convenience. 

I 

ARGUMENT 

| 

Appellee and intervenors agree that statutes ordinarily are not 

applied retroactively (Appellee's brief, p. 20; Interveners* brief, p. 18). 

I 

The cases, in addition to'those cited in Appellant's original brief, 
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supporting this principle are almost innumerable. The courts’ opinions 
vary as to the emphasis given this principle but most state it in very 
strong terms as the gmeral rule; Transcontinental & Western Air v. 

CAB , 169 F 2d, 893; 83 U.S. App. D.C. 358, affd. 69 S. Ct. 756, 336 
U. S. 601, 93 L. Ed. 911. Kalis v. Leahy , 188 F. 2d 633, 88 U. S. 

App. D. C. 166, cert. den. 71 S. Ct. 797, 341 U.S. 926, 95 L. Ed. 

1358. Appellee and intervenors argue, however, that this general rule 
does not apply to Section 309(c) of the Communications Act of 1934, as 
amended, because that statute is procedural and remedial in nature. 

Their arguments would lead the Court to believe that this exception or 
"corollary" to the general rule is absolute and confirm their argument 
as to applicability of the principle to the statute in question by referring 
to its legislative history. 

The appellee states (p. 11) that the main issue presented by this 
appeal is the validity of the Commission’s determination that the pro¬ 
visions of the amended 309(c) were applicable to this case on February 24, 
1956, the date on which it took action on appellant’s protest following 
the Court's remand. This statement pinpoints the position of appellee 
and the intervenors. Appellant, however, takes the position, as it has 
since this Court’s order remanding the case to the Commission was 
certified to it, that the statute in effect when the Court’s order was of¬ 
ficially and effectively communicated to the Commission should have 
been applied. Stated another way, Public Law 391, which amended 
Section 309(c) should not have been applied retoractively. 

Appellee states in its brief (p. 8)—and intervenors take the same 
position—that the "legislation amending Section 309(c) is remedial and 
procedural in nature, being designed to correct defects in the existing 
law by prescribing new procedure and remedies to be applied." Con¬ 
sequently, according to appellee, this legislation, Public Law 391, must 
be applied. Appellee overlooks the fact that the statute which Public 
Law 391 amends was designed to make available a remedy for a weak¬ 
ness in the Commission’s procedures. The Committee report on 
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S. 1973 1 , one of the bills proposing Section 309(c), stated that the 
purpose of the revision of Section 309 was "to make definite and certain 
the procedural rights and remedies of those who oppose, as well as 
those who apply for, a new instrument of authorization.!" Appellant 
filed its protest under Section 309(c) almost three years before the sec¬ 
tion was amended, and this Court found as of July 28, 1955, some six 
months before the amendment, that appellants protest Should have been 
granted. Under the statute then in effect, the Commission, if it had 
granted the protest, would have been required to order a hearing on 
the protested grants, and the stations constructed pursuant to the grants 
since held by the Court to have been improvidently or illegally granted 
would have been required to cease operation. This Coiirt by its remand 
order directed, in effect, that the Commission hold a hearing on the 
intervenors* applications in accordance with the provisions of Section 
309(c), and the order was duly received by the Commission on Decem¬ 
ber 22, 1955, approximately a month before Section 30£(c) was amended. 
The Commission, however, on January 19, 1956, considered the Court's 
remand order and deliberately, as it admits (appellee's brief, p. 5, 
Footnote 6), decided to await the anticipated enactment of the amending 
legislation, rather than expedite the hearing and determination of the 
case, and the postponement of the effective date of the action to which 
protest was made, as required by existing law. 2 

Appellant, by virtue of the Court's decision, not only had a right 
to a hearing based on its protest but had a right to a hearing without the 
intervenors* being in a stronger, prejudicial position by virtue of being 
on the air with the stations improperly authorized by the protested action. 
Appellant, instead of assuming the burden only of adducing persuasive 

I 

______ 

Senate Report No. 741, 81st Congress, 1st Session, 
o 

The Commission concluded that it would be contrary to the public interest “to try to accelerate 
a determination under the provisions of a law which •• *had already been amended by the Coogiess 
and awaited the President’s signature" (R. 133). Congress, of course, had not afnende^, the amendment 
was not complete until the President affixed his signature. 


evidence in support of the allegations in its protest, was faced with the 
necessity of proving that an existing service did not serve public interest, 
convenience or necessity (R. 138), and that, therefore, the authorizations 
should be revoked. 

This Court found long ago that the Communications Act of 1934 
recognizes the private interests of licensees and that a broadcast station 
license, while it does not confer' an unlimited and indefeasible property 
right, does confer a right that is more than a mere privilege or gratuity. 

L. B. Wilson, Inc, v. FCC, 170 F. 2d 793, 798; 83 U. S. App. D. C. 176. 
It is submitted that out of this right as a licensee appellant acquired certain 
rights as a protestant — not property rights or contractural rights, per¬ 
haps, but accrued rights, equitable or otherwise, to the type of hearing 
and the type of action provided for in the statute under which it filed its 
protest, and which was in effect for the purpose of protecting the rights 
of those who oppose as well as those who apply. 

The litigation which culminated in the order of this Court, the im¬ 
plementation of which is the subject of this appeal, was terminated and 
closed, by certification of the mandate to the Commission, in accordance 
with the law then existing, and the change in Section 309(c) which was 
made on January 20, 1956, should not have been applied retroactively. 
Belanger v. Great Am. IndenqL Co. ofN.Y. , 188 F. 2d 196. 

The New York Court of Appeals pointed out (Shielcrawt v. Moffett, 

294 NY 180, 61 NE 2d 435, 159 ALR 971, 976) that the line between a 
procedural statute and a statute which interferes with antecedent rights, 
or creates a remedy where none previously existed, is not always 
distinct. "In the end, it is in considerations of good sense and justice 
that the solution must be found." In that case the Court concluded that, 
though the legislature had found the statute in question a just and reason¬ 
able solution of a serious problem, it did not follow that the legislature 
would decide that it would be just and reasonable to apply the statute 
to actions then pending, in the absence of disclosure by the legislature 
of such an intention. Supra, 159 ALR 971; 977. 
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It is obvious from the arguments in appellant's original brief and 
those of appellee and the intervenor that the intentions of Congress with 
respect to the retroactivity of Public Law 391 are not entirely clear. 

In any event, the question must be considered in the light of the effect 
of such retroactivity upon appellant's antecedent rights. The intentions 
of the supporters of the legislation are not necessarily controlling in 
the absence of language in the amendatory act declaring it to be retro¬ 
active. Dodge v. Nev. Nat. Bank of S. F. , 109 F. 720, 730; 48 C. C. A. 

626. | 

i 

In the light of the foregoing and of the points and arguments sub¬ 
mitted in appellant's original brief, none of which is abandoned though 
no attempt has been made herein to reply to all of the arguments made 
by appellee and intervenors in their briefs, it is submitted that the 
Court should find that the Commission erred in failing io apply Section 
309(c) as it existed prior to its amendment by Public Law 391. 

Respectfully submitted, 

i 

WILLIAM A. ROBERTS 
E. D. JOHNSTON 
JULIAN P. FRERET 

Counsel for Appellant 

. 

i 

September 10, 1956 

OF COUNSEL: | 

Roberts & Mclnnis 
600 Continental Building 
Washington, D. C. 
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